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| emfelves to. all imaginable hight -in” it.; by the joyat 


hopes of glory, applauſe, preferment, money and emulation : 


a o 


refer "this co vall : other employments , and -to refine 


Stimulos dedit amula virtss, 

T doubt not bur there are many , who. will think: that Elo- 
' quence is notallowable at the Barr , ſince thofe who! are to be 
convinced there, are old and reverend Judges , whoſe ſevere 
Judgments are not to be moved by a pleaſing diſcourſe, but 
by ſolid reaſon, old Age being little-raken with thoſe flouriſhes, 
- which it cannot praRiſe : and that though where paſſions are to 
be excired, -as they are by the ''Pulpir, -and Theater, or 
where Stateſ-men-endeavour to reclaim a mutinous multitude, 
There , 'Eloquence /is not 'only allowable' but neceſſary 
( Eloquence being the true key of the paſſions) yer, ſince no 
paſſions are allowed in judging, and the obje&t of that ex- 
cellent | Science, being truth, and-'not humor, Eloquence 
ſhoutd not be allowed in diſcourfes there - And I imagine 
it will. beobjeed to me, thar at the firſt inſticution of our 
Senat, It was appointed 'by an Ad of Sederuxt, That all 
Argunning ( which term was us'd in that Age for arguing ) 
ſhould be $:logiſtice , and not Rbetorice, 

To which my anſwer is , that Eloquence do's not = con- 
ſiſt in trops, figures, and ſuch extrinſick ornaments, whereby 
our fancy is more gratified , then our judgement, and our dif- 
courſe is rather painted then trengthned , but when I mean 
that an Adyocat ſhould be eloquent, I deſign. thereby , that 
-he ſhould know how to enliven his Diſcourſe with expreſſions 
ſuitable to the: Subje&_he treats ;. that he ſhould chooſe terms 
that are fignificant,and. which ſeem full of the thing which the 
are. to expreſs, andſo lodge his reaſons handſomly ; though 
waen his Subje& looſes him from the ſtrit termsof a Statute, 
or Authority , and thar he is to debate upon probable Theams, 
\ to enquire.inty publick . utility , or to. enforce or anſwer pre- 
ſumptive Arguments ,” he wy ule a- more florid and o_ 
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Stile: his great defign- is-rto -conciliat favour to his Clients 
Cauſe, and fure,. ceteris paribus, Even the learnedſt and 
moſt ſevere Judges, love to berhandſomly. informed ,. ang 


he muſt be very juſt , who is not ſomewhat bribed by charms- | 


ing expreſſions, But-that . the greateſt .part- of Judges are 
eake 


n with that baic , is: moſt undenyable,, and as in Mariages | 
we-find , that, even: thoſe who defite rich-Portions , are yet | 


pleaſed to havea beautiful-Miſtris ,-and the ſeyereſt man alive 
will be content-to-abate ſomewhat of -the Portion to gratifie his 
Fancy $::S0, lam ſure that a Papinian or Uipian, would , when 
the ſcales ſeem to-ſtand even; encline-to that;ſide upon which 


Eloquence ſtands, Eloquenceraifes-the attention of a Judge, | 


and makes him, follow- the ſpeaker-;cloſely ,- ſo. that nothing 
which he ſayes in favour of this Client paſſeth unregarded, 


whereas another' may; ſay. what is very reaſonable , and | 
which if it were notic'd, | might weigh much 4.,and- yer. the 


[Judge who is got allured;to hear | attentively, may ' eaſily 
mils it, | 1: £3 36 35s E302. 

I may likewayes add , that Eloquence thaws (like the Sun) 
the ſpeaker himſelf , who when he is warm and pleas'd, 


_———m__— 


will thereby have his invention ſtirr'd.np, and his memory ' 


and all his facutties opened ;. by which many excellent and ap- 
polite reaſons may-be ſuggeſted to him ;, as we ſee the Earth 


(when warm'd) caſts up -many new and profitable fruits and 


herbs, as well as flowers; whereas , we may dayly obſerve, 
thata ſtiff and cold pleader do's omit oftimes , even what 
he knowes, By :the ſame Eloquence alſo , the hearers 


being warm'd and thaw'd -have their: Judgements thereby _ 


open'd , and doe receive more eaſily imprefſions of what 1s 
ſpoke; and I conceive Eloquence the fitter for Advocats, 
that others think it ſhould be baniſh'd as that which may bryb 
and corrupt Judges: - and methinks it ſhould be pardon'd 
ſome little dangerouſne(s that way , fince: it pleaſes ſo much 
another; norcan I think but that Providence has ordain'd it for 


the 
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the Barr, to ſoften, and ſweeren humou.s , which would els 
by conſtant ſticking at. meer Law, become too rigid and 
ſevere; and to divert and eaſe the Spirits both of Judges , 
and Advocats , which are too much upon the rack , and 
bended for the ſervice ol cheir Countrey, 

As to our Ac of Sederunt , which appointed, that all 
pleading ſhould be ſy/ogiſtice, I need not refle& upon the igno- 
rance of thoſe times , Which was- very excuſeable amongſt 
us, ſince it did ar chat rime blind even Jra/y.and France,who 
do now ſmile with pity upon the cuſtoms and produRtions of 
their countrey-men in that Age: bur I conceive, that our 
Seſſion having been 3t fiiſt. conſtitute of an equal number of 
Church-men and Laicks, and the Preſident being an Eccleſi- 
aſtick, theſe Church- men having the advantage of Learning 
and Authority, did to:m that AR of Sederunt according to 
their own breeding,by which they were tyed in their Theology- 
ſchools to debate by Sylogilmes ; but atter-ages having found 
this upon experience to be very unfit and pedantick , they did 
not only (ſuffer that AR to run in deſuetude, but allow'd of 
this auguſter and more ſplendid manner ot debating, which is 
now uſed, And therefore I conclude, that not only is that 
way not warranted by the Authority of that At, but that 
it has the leis preference becaule of that Ac, for, if that Ak 
had not been made, we might have been induc'd to believe thar 
ſuch a way might take ; but now ſince experience has reform'd 
us from it, and ſince even the Authority of a Statute could 
not maintain it, we muſt think it was not fit norſaicable, as 
indeed ir is not if we conſider theſe few remarks, 

All Sciences have an expreſſion which is ſuitable co them 
the Mathematicks require demonſtration , and diſcover them- 
ſelves tothe eye: Medicine , and natural Philoſophy require 
experiments; Logick , Metaphyſick (and alas nuw Theology) 
mult wreſtle by (yllogiſmes ; but the Law argues by a Iiourke 
'ree, and unconfined, like thoſe who debate from its prin- 
| Ciples, 
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ciples, Tt is thenature of a ſyllogiſme to have the ſubſumpei. 


on inthe ſecond propoſition; but in pleading , the matter of 
fa& mult come fiſt, for it ſtands inthe ſtate of the caſe, 
and therefore though it be proper for Lybells ( which are but a 
Sylogiſme) yet it {uits not witha Defence: and it wete very 
ridiculous, and impoſſible, ro wrap up a long ſtory, many 
circumſtances, preſumptions and probabilities in a ſyllogiſme, 
and oftimes there are many defences propon'd and joyned 
together, The moſt ordinar and moſt allow'd way of arguing 
in Law is by ſimilies , inſtances and parallels, and ir is improper 
to drive thoſe into ſyllogiſmes : but he will beſt confurte this 
way of arguing by Syllogiſmes, who will fit down and plead 
any of the cauſes I have ſet down in a Syllogiſtick way , which 
it any man do, I ſhall renounce pleading , except he rake ſyl- 
logiſtick debating in a very large ſenſe, As tor inſtance, in 
Kenedies caſe, the putſuer behov'd to ſay, He who is guilty 
of forging Writes , ſhonld be hang'd; bnt ſo it is, Kennedy has 
y Lin , ergo, The Detender behoved to deny the minor, 
and then the purſuer behov'd to ſay , hewho 7s burden'd with 
ſuch and ſuch preſumptions,is guilty of falſhood;, but Kennedy 
is guilty of theſe ; and there he behov'd to infiſt upon all 
the indiret Articles or Preſumptions : bunt how ſhould the 
Defender anſwer all theſe by a'diſtinguo ? or it this way were 
introduced, how little would this ſhorten Debates © and are any 
creatures alive ſo litigious 'as ſome Divines ,and Philoſophers, 
who debate only by Syllogiſmes 2 and fo little do Syllogiſmes 
contribute to clear a Debate , that both in their Schools , and 
Books, ſuch as uſe Sylloziſmes muſt leave that way , and 
enlarge themſelves by diſcourſes , when the debate growes 
warm , and intricar, 

- 'Eyery man in pleading, gratifies his own genious, and ſome 
of all kind find equal! ſucceſs , and applaule x but it has been 
oft debated,, whether pointed and ſhort pleading , wherein 
the Speaker ſingles out a point , and preſſes it or full and 


opulent | 


| 
| 
| 
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As 


opulent pleading , wherein the Speaker omitts nothing which 
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4mpoſust Eloquentie , the purtiuet w.is 2i!ow'd two 


may prove advantagious , be preferable - each ſide has its ex. 
amples , and patrons, 

The full ani copious way pleaſes me ; for I not only find 
that to have been uſed by Vemoſthenes , and Cicero, but Plinins 
2ſfures us, that it was uſed by Ceſar and Pompey, Ar firſt 
no man was ſtinted amongſt the Romans in his pleading, and 
when they were confined by Pompey , qui primus _ 

Ou:'s, 
and the defender three ; but this being found theteatrer too 
narrow ; Celiciss &id allow the purſuer fix houres, and the 
defender nine : Nor can a Pleader be interrupted in France 
(where pleading is in its greateſt petfetion) though he ſpeak 
three full dayesz and it ir be a fault, it is peccatum felicis 
ingenij , the ertor of great Witts , whereas ſhort pleading is 
common to ſuch as pretend to be great Spirits , and to ſuch 
as really are meer dunſes, Such as uſe to ſay much can contra& 
their diſcourſes , but few who are uſed to ſay little, conld fay 
much, though they were willing ; and copious pleading is called 
ordinarily a fault , by ſuch as have not-the wit to commit thar 
crime themſelves, We ſee that in nature , the. largeſt 
bodies are ordinarily ſtrongeſt, the largeſt fruits moſt defired g 
and many ſtroaks do beſt drive in the wedge, Nature has 
produc'd many things for meer ornaments, and God has in his 
Scriptures, us'd Eloquence and Rhetorick on many occaſtons, 
But there are two Arguments which have determined me to 
thischo:ce, the fiſt is, that a ſhort Pleader may leave 
things unclear, and ſo wrong his Client z whereas a full Plea- 
der can only burden too much his hearers, and fo wrong only 
himſelf, A narrow , and ſtarved diſcourſe,is like thoſe ſlen- 
der and {mall coſted bodies , which allow not ſufficient room 
for the noble parts to exerciſe their funRtions, Now enim 
amputata oratio, .& abſciſſa , Sedlata wayne , excelſa, 
tonat fulgurat et omnia evertit, Thenextis, that even / ra 

there 
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- theteis but one Judge, it is uncertain which of all the Ar; 


guments will convince him, but whete there are many, aswich 
uszit is very well known to ſuch as diſcourſe tn privat with them, 


upon what has been pleaded , that ſome fix upon one argus | 


ment, ſome upon another: the beſt Lawyers differ oft in 
opinion upon debatable points, and it is great vanity for an 

Pleader to think , that he can. certainly know what will take, 
and what not this was really not an Appologie for my error, 
but the motive of my choice, and I find it to have been former. 
ly uſed by Plinizs the younger,(the greateft Pleader of his Age, 
.and whoſe Epiſtles do of ali other books beſt inform us how to 
plead ) this great man in his 20 Epiſtle tells us, that Regulus 
ſaid to him, T« omnia que in cauſa putas exequenda,ego jugulum 
ftatim video , hunc premo, reſpond, poſſe fieri,ut genu eſſet, aut 
tibia, «bi ille jugulum putaret, at ego qui jugulum perſpicere non 
Poſſum omnia pertento, But 1will not with him adde, Neque 
enim minus imperſpicua, interta fallaciaque ſunt judicum ingeniaz 
LDuam tempeſtatum , terrarumqz adjiciam quod me docuit uſus, 
| Magifter Egregins , alind alios movet , waria ſunt hominum 
Fudtcia, varia woluntates , inde qui eaudem cauſam ſimul 
. audierunt, interdum idem, ſepe diverſum, ſed ex diverſis animi 
rx 730 em, Our Colledge of Juſtice is but one body, 
in which the Senators are the judicative faculty , and the Advo- 
cats the inventive, and as the judgement is too raſh', when it 
concludes before the invention has repreſented to it all that 


can be ſaid pro, and cox, even ſo Judges ſhould not decide till. 


I" "EE 


I. *-— - _ 
= 


" = — 
T_ 


.. the Advocat ( who isanimated by gain, applauſe, and cuſtom | 
. to find our, all can be ſaid) do firſt lay open all the reaſons, and 
inconveniences which he has in his retirements prepar'd : from | 


Which alſo I conclude, that ſeing the Advocats are in place of 
the invention , that thoſe Advocats who have the fertileſt 
nvention, are moſt fitted for that excellent employment, 

W hea prefer copious pleading, I deſign not to commend 
ſuch as are f 


have 


ull, but of Tautologies , and Repetitions , who* 


moe Periods , then A (9 , d 
find many words , care 4 much how to 0s Þ _— = 
j 3 diſcourſe which is beautiful, but not painted , r1 hb _ 
luxurious z harmonious but not canting, I _ => f —_— 
| Replyes , Duplyes , and Triplyes , _ foo. a or many 
| ſtrong, full and clear diſcourſes,and to lengthen thoſe by t : = 
ing out thoſe unneceſlar plyes into one juſt meaſure, N eng 
| love long pleading in the Ucter-houſe, where new d a ws 
not to be made, but where the old ſhould be | Md: = 
where the multitude of attenders do require a (| _—— z and 
and in the Inner-houle iris only to be practiſed poey porch, 
| is new; and fertile, and when the Judges defirea full i : the cauſe 
for it is moſt unfit to vex an unwilling Jade in ormationy 
| _ all that 7 loves not to hear, meer loin i ar 
Jute envy MU not Want its objeRions 1nd h : ' 
* fault, itmakes one out of the next ver Appt Ran correc 
fully, it terms that luxurienc Aer ome es 
-ncy, and when he pleads ſh ; 
| will have that pals {or ienorance , Pp CS INOTT Y, it 
confiftenc are backbiter - 5 or lazinefle : and {o in- 
— invent , «5 ——_— —— _ wa 
er,blam'd for a too [uxuri me Plea- 
Pleader by others — by —_ and for a lazie 
allowance, and in the Utter-houſe h o e he uſed the fall 
to make ſpeeches , where a ſhort Det e thought it impertinenc 
f either the point there is clear, as ordinal rants may dre 
* Adurdtoentorceaprincip! ——_ ily it is,and then it is ab- 
principle z or it is dubious,and then h 
| Lords anſwer,and may betull in his infor »4Nd TNEN NE gets the 
Fo. = _ to vex a Lord with acheve! — 5 
ar be it from me to . —_— ecide £ 
pleading to others , Rr OT » 2 form of 
and if others did ſo too , we ſhould thor 7, ets mrs. 
Notes, come to k p ortly, from comparing 
. now what method were moſt allowabl 
In Frotng amongſt the Ancien _ 

French,there was ſtill a Preface,and ts, and yet amongſt the 

and Epilogue,” Amongſt cher 


(10) 
he who ſpoke firſt , endeavoured to eſtabliſh his own opinion, 
and to anticipatwhat he thought mightbe urg'd by his Adver- 
farsz bur with us the, Purſuer relates only the cauſe , which 
he is only allow'd to adorn witha pertinent repreſentation of 
ſuch circumſtances, as may beſt, either aſtru@ the juſtice of 
his own purſute, or obviat unneceſſary objeQions in his Op- 


ponent » but without mentioning any thing pro,-orcon, in | 


jure, Andyerl have heard the caſe fo prudently ſtated, as 
that thereby the Defender was precluded from many Defences 
he defign'd to propone ; for amongſt able Pleaders, moſt 
of what is debated , ariſes from a difference rather in fad, 
then Law , and it is a great affront for one to plead, in Law; 
a long diſcourſe , which the other will grant to be all true; 
when thediſcourſe is ended : And yet I have heard ſome con- 
cede all was ſaid , and ſeem to difference the preſent caſe from 
the caſe pleaded, when indeed there was none, but when this 


was done meerly to evite a diſcourſe which could not be an- | 


ſwered, After the purſuer has ſtated his purſute, and en- 
_ himſelf upon all the favourablecircumſtances which we 
call the merits of the cauſe, the defender propones his de« 
fence, but urges it little, till he know if it be contravert- 
ed; butif the relevancy of the Defence be contraverted by 
the Replyer, in a full diſcourſe , then the Duplyer makes a 
full anſwer , and ordinarily theſe terminat the debate, and 
after that the diſcourſes become too thin and ſubtile, and the 
Judges weary , albeit ſome cauſes becauſe of their intricacy, 
or of new emergents, require moe returns, 

In theſe Replyes, or Duplyes, our cuſtom allowes a ſhore 
Preface upon ſolemn occaſions, in which the rule ſeems to be, 
that theſe Prefaces ſhould not be too general and ſuch as are 
applicable to any Debate , as when the ſpeaker excuſes his own 
weakneſſe or recommends juſtice to the Judges, or ſuch com- 
mon places: but it: ſhould run upon ſome general principle, 


which though it be not a concluding Argument, yet tends 


much 


ow 


A. 
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(41) 
much to clear that which is the ſubject of the Debate: as in the 
French pleading I have tranſlated , the Pleader being to 
intorce that a civil death purifies the condition, $7 ſine liberis 
deceſſerit , he begins with a Preface, which ſhewes, that the 
Law has a great empire over nature, and plyes its eventstro 
its civil deſignes z whereas I being to plead the contrair, Ido 
inſiſt to clear in generall, that matters of fa&, eſcape the re+ 

ulation of Law , and that Law is ty'd to obſerve nature, 

'The Diſcourſe ic ſelf do's conſiſt of theſe Arguments, where- 
by the Defender maintains his Defence , or of theſe Anſwers 
by which the purſuer clids thoſe Arguments ; and to range 
them appolitly into their own places ( fo that ſuch Argu- 
ments as have contingency , may be (er together ) isa mark 
of a clear, anddiſtin wit : and when Arguments are ſorang'd, 
each of them adds ſtrength to another, and they look like 
men well marſhal'd into diſtin troops z whereas Arguments 
ſtragling out of that place where they ought to have been plac 
ed, ſeem unpleaſant , and irregular, and will haidly be ex- 
pected where they are; for inſtance, in pleading againſt the 
Viſcount of Stormont , 2ll the Arguments which can be preſs'd, 
are either. ſuch as endeavour to prove, - that the clauſe of 
Stormonts Intettment is contraty to the nature of Dominiam or 
Commerce, and after chat the Pleader had paſt firſt Dominium, + 
and then Commerce, to return to thoſe Arguments , which 
ariſe from the nature of Dominium,were irregular ; for that were 
to retutn to ſhow what he had forgot, And from this I con- 
clude -inteafon, that all Arguments tounded upon that ſame ' 
general principle, ſhould be pleaded together , and-in the 
ordering of theſe generalls, I would chooſe to begin with thoſe 
Which clear beſt either matcer of tat , or which tend moſt to © 
illuminat the ſubject of the diſcourſe, and thus the controverſie. 
in Stormonts cale, being, whether the Proprietor of railzied 
Lands, may alienat thele Lands if he be prohibit to alienat by 
the firſt Diſponer, or __ it they may be cowpryſ'd low 

2 im 


(12 ) | 
him z the firſt claſſe of Arguments to be urg'd, ſhould be theſe 
which'tend to prove , that this Prohibicion is inconſiſtent with 
the nature of Dominium, and Propriety , for theſe clear beſt 
the nature of Propriety which is the chiet ſaubje& of the 
debate, | 

He who anſwers , uſes with us, to repeat the Arguments 
which he is toanſwer all with one breath, before he begin co 
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make diſtin anſwers to them, and this proceeds as I con« © 


ceive, from the Ariſtotelick way of arguing in the Schools, 
wherein he who maintains the Theſis propoſed , muſt repeat 
the Argument, before he anſwer it : this method I love not, 


for it conſumes unneceſſarily much time, and ſure it wearies | 


Judges to hear the ſame Argument twice, yea thrice, repeat-= 
ed; forfirſt, the entorcer do's repeat them , then the anſ- 


werer do's repeat them, both generally at the entry of his dif- ' 


courſe 4 and therafter he muſt repeat each Argument when he 
is to make a ſpecial anſwer, and I ſhould think ic much more 
natural to repeat and anſwer each Argument a patt, ordinarily 
the anſwerer follows in his anſwers the method of the proponers 
yet ſometimes he chooſes rather to claſſe the arguments as he 
pleaſes, and to anſwer accordingly, It the Defender deſign 
to anſwer the Arguments broughe againſt his Defence, and to 
adde new ones to aſtruct the reaſonableneſs of his purſuit, he 
uſes firſt rourge his own Arguments , and then to anſwer what 
is alleadg'd for the Defender, 

Whether the ſtrongeſt, or weakeſt Arguments or Anſwers 
ſhould be firſt inſiſted on , was much debated amongſt ancient 
Oraters;z ſome thought the weakeſt ſhould be firſt urg'd , be- 
cauſe the Judges were then freſheſt , and might poſſibly by 
wearineſs flight what was delay'd: others thought fir to 
leavewith the Judges the ſtrongeſt Arguments , that they 
might be freſh with them when they were to decide: thisI 


think is arbitrary, and they are but weak Judges , who do not | 
weighall equally ; bur Ithink it adviſcable tor a young Pleader, | 


—_—  — 


( I | | 

:oe the-ſtrongeſt Argumenes firſt, that he may thereby 
co efiat favour — himſelf, and. raiſe.the — of ;his 
Judges, andinall caſes where che cauſe ſeems unfayourable-che 
ſtrongeſt Arguments are firſt to be uſed , for the ſame reaſon, 
and there ſeems little reaſon to leave..the ſtroggeſt Arguments 
laſt , if the Cauſe be nor. preſently to be; decided: bye where 
many Anſwers are co be made to 0ne; Argument, che & 
is ordinarily firſt made,and as it were oyerlye, but the ſtrongeſt 
is reſerved laſt, becauſe it is 'moſt to- be inſiſted upon: and I 
think it moſt natural co urge the weakeſt Arguments firſt, be» 
cauſe our diſcourſe ſhould like our ſelves , and like our ſtudies, 
grow from ſtrength , to ſtrength, and from leſs to more, buc 
ſometimes one Argument grows trom another; and. then 
there is no place to doubt, and alwayes the moſt myſterious 
Argument is to be lettlaſt, becauſe ic is to be preſumed, that 
then the cauſe is beſt underſtood , and myſterious Arguments 
—_ to be moſt in ſeaſon , when Judges have fully maſter'd 
the caſe. 

The Epilogue with us is ordinarily , 7 reſpe&# whereof the 
Defence ought to be admitted, or repell'd, &c. But in ſome 
ſolemn caſes, the Pleader may recapitulat ſhortly his ſtrongeſt 
Arguments, or may urge the fayour and merits of the Cauſe g 
and I ſhould love to =o this merit rather here then in the 
preface z for favour is but an acceſſory of Juſtice, and the con- 
ſequent ſhould not preceed its caſe, 

Action, was of old one of the chief ornaments of Speech, un- 
der which was comprehended , geſture, 'and voice , all which 
were accomodated to the Orators deſign , when they ſpoke to 
multitudes of 1gnorant people, towhom , tears or ejaculations 
pleaded more, then reaſon did zfor-that they underſtood better, 
as more obvious to that ſenſe by which they were govern'd : but 
now the world is become too wiſe to be taken bythe eyes; 
albeit. I conteſſe theſe adde grace, though not force, r ll 


'With 
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With us, aQion is poſhbly too violent , which Taſctibe 
both to'theviolent temper of our Nation , prefervidum $coro- 
rum ingenium, and to the way of our debare , tor Fire ſparkles 
ordinarily from the collifion of two bodies, one againſt another, 
ſomedebate for incereſt only, ſome tor honour, but Advocats for 
bony yer hardly-can he raiſe paſſton in others, who ſhows irc 
nocihimſelf z anc rd "ory that he who is very ſerious, 
and earneſt ro. conyince others ;/ is the convert of his own Argy. 
ment, ' Iconfeſs, that- paſſion do's diſorder very mach the 
kindled ſpeaker , and that he'can hardly clear well his diſcourſe 
whois hirm(elf perturb'd , and we know the defign of an angry 
man no/more; then we can ſee clearly the bottom of troubled 
waters: "and rheteforevit were very: adviſable , chat hot and 
choleritkſpirits, ſhould' calm themſelves before they adven- 
ture to efiter upon a-ſerious debate z but ſuch as-are baſhſull 
are thebecter to be-warm'd, andto looſe prudently, alictle 
g—_ indiſcreet modeſty z. melancholick perſons likewayecs 
0 are ready to looſe themſelyes in their wandering 
thoughts, need to be x liftle fretted , for thereby they become 
intent/, and finding. themſelves ſomewhat piqu'd, they are 
gather'dinto theirſubje&, He- who -fears to be interrupted, 
will'ordinatily ſtammer, for- he will be more bufiein thinking 
nthe being interrupted, then upon what heis to fay , and 
hor, paſſion do's well alſa , ſeeing then he conſiders nothing 
but what he is ſpeaking, nies Tad | 
Railing, - is of all other qualities, the worſt in'2 Pleader,for ic 
makes men judgethar-his cauſe needs it,when he rails againſt his 
adverſe Client, and that he finds himſelf worſted, when he rails 
againſt his adverſe Advyocat 7 but ſome times he is obliged to 


————_ 
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{ound upon matters of fa , which though they have' much of | 


refleion in them, yet are neceſſar truths; and ſometime the” 


Law by which he pleads,” obleidges himto terms,” which may 
ſeem rude.to' ſtrangers , and: in both theſe caſes, not to be 
ſevere, were prevarication z though I have known Adyocats 


very 


<> a es a © &> 


A 
| very innocently condemn'd for calling the late times Rebellion, 
" and (ach as were forfeited Traitots, though in thart'they-ſpoke 
their art, 'and were not obliged-to ſpeak. chelt: rhou hes: and 
there are few Clients, who when'they looſe-the Caule donor 
diſcharge a great part of their fury , upon. theſe: Advocats by 
whom they concety'd themſelves overthrown, © \. 0 41t . 
| Too ſubtile ſpeading convinces few, becauſe few' underſtand 


it, and it is applauded by few , ' becauſe few can reach to'the 
practice of itz and in young men it may be interpret to be bur 
affeation, or notionalneſſe, though in ſuchas have by long 
practice eſtabliſhe their owti reputation, it gains glory, 'Many 
* citationsalſo are tobe avoided by all in pleading ( chough they 
are neceſſar in writing ) -eſpecially in young men, tor in thete - 
they are thought but common place-witz and yet young men +- 
do moſt-uſe that way , becauſe they think thereby co ſupply 
* theirown want of authority; and becauſe they know not:many + 
| parallel cafes, and are not yet ſo intimatly acquaint with gi ] 
ſubjet-, as to draw Arguments out of its retired intatls; 
Many parentheſes are to be avoided, for they interrupt the 
threed of the diſcourſe, and make it knotty, and myſterious, 
though theſe weeds grow ordinarily in the richeſt ſoil , : and are 
| theeffedsof a luxuriant invention, Frequent repetition of the 
ofdinar compellations, ſuch as my Lord Chanceltor., or my 
| Lord Preſident , are to be likewayes ſhunn'd, | 
BeforeT propoſswhit Phraſe, or Stile is fic for. a Pleader, 
it is fit to-tell "that the' two" uſual ſtiles known by diſtin 
names, are the Laconick or thort'ſententious Stile, 'and-the 
Aſiatick, or profuſe and copious Stile, the firſt was uſed by 
the old Roman Legiſlitors , as isclear by reading the Digeſts ; 
but when the Empire was transfet'd to Conſtantinople in Aſia, 
* theEmpirechanged its Stile wich its Seat; and we find that 
Profluviym aſraticum in-the-Codex , and:Novels,  Yetall the 
Grecian and Roman Pleaders, even in their purity, us'd 2 full 
*COptous Stile, as isclear by Demoſthenes , Cicero , and others, 
and 


(16) 
and thotgh :Legiflatdrs! or - Judges ſhould uſe-the Laconick 
yeatheorhermaſt;ſtill- reign ar. che; Barr, A Barriſter like, 
wayes ſhould rather ſtudy not, to wane words then to Rick ax 
the chooſing fine ones , and the generality of hearers are more | 
diſpleaſed at.a.gap,. or breach ina diſcourſe , then can be re. | 
; compens'd by a multicude- of theſe fine words or ſentences | 
which occaſioned theſt 8aps, - Whilſt, the ſpeaker waited for © 
theſe delicat words which he! found after-that ſtop, and as I 
have known many admir'd for afuent ſpeaking of pittifull uf, 
ſo. I haye:known others ,looſe' the reputation of Orators by 
ftudying intheirgreener years toq mach finenefle ; and I would 
adviſe; my ftiends who ;begin co ſpeak, firſt co ſtudy Auency, * 
and when they are arriv'd at a-confiſtency there, they may * 
eaſily refine the large ſtock they have laid together, x 
v [Many who are not ftiends' to the Barr, inveigh much at © 
the canting/terms which chey ſay is us'd there, - but chele do / 
not'confider ; that every Science has its particular terms, and it | 
werepedantry.to ſubſtityce others in cheir placez and as a man ; 
looks ridiculouſly .in a womans habit, ora woman when atcir'd | 
like a ran, a Souldiour uhder «Gown,or aChurch-man in buff, 
So it is as ridiculous to hear a Member of Parliament ora Coun- 
cellor ſpeak of affairs in terms of hunting, as it 15 for a Lawyer 
to-ſpeak in his terms of other things; and I laugh as much to * 
hear Gentlemen ſpeak in theircanting terms of hunting, hauk- *® 
ing, dauncing, as they can do to hear me ſpeak in the idiom of 
my. Trade : and to ſpeak like a Gentleman at the Barr, is to 
ſpeak like a pedant z pedantry{being nothing , but a tran(- - 
planting - of terms from what they were fit for, ro that co 
which theyare moſt unfit , and Tloye equally il! , to hear civil 
Law ſpoke to.in the terms of a Stile-book, or accidental Latin, 
( 43 is moſt ordinar )as to hear the genuin words of our Munici- 
Law, forc'd to expreſſethe phraſes of the Civil Law and 
oRors, .. 1 
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1t may ſeem a paradox to others, but-to me it appears un- 
denyable,chat the Scottiſh idiom ot the BrictiſhTongue is more 
fir tor pleading , then Either the Engliſh idiom, or the French 
Tongue for certainly a Pleader muſt uſe a, brisk,, fmare, and 
quick way of ſpeaking, whereas the Engliſh who are a grave 
Nation , uſe a too {low and grave pronunciation , and. the 
French 2 too ſoft and effeminit one, And therefore, T think 
the Engliſh is fic for harranguing, the French tor complement- 
ing, but the Scots for pleading, Our pronunciation, is like our 
ſelves, firy , abrnpt, ſprightly , and bold; Their greateſt 
wits being employ'd at Court, haye indeed enricht very much 
their Language as to converſation , but all ours bending them- 
ſelves co.{tudy the Law, the chief Science in repute with us, 
hach much (mooth'd our Language , as to pleading: and whea 
I compare our Lawwith the Law of England, I perceive that 
ourLaw favours more pleading then theirs does, for theirStatutes 
and Deciſions are (o full and authoritative, that, ſcarce any Caſe 
admits pleading,but (like aHare kill'd in the ſeat)it is immediate 
ly ſurprys'd by a Decifion,or Statute, Nor can I enough admire, 
why ſome of the wanton Engliſh, undervalne ſo much our 
idiom, fince that of our Gentry differs little from theirs , nor 
do our commons ſpeak ſo rudely , as theſe of Torkſhire : as to 
the words wherein the difference lyes, ours are for the moſt 
part , old French words, berrowed during the old League 
betwixt our Nations, as Cannel,for Cinnamon z and ſerwit, for 
Napkin : and a thouſand of the like ſtamp, andif the French 
Tongue be atleaſt equal to the Engliſh, I ſee not why ours 
ſhould be worſe then ic, Sometimes alſo our firy temper has 
made us for haſt , expreſle ſeveral words into one, as fowr, for 
duſt in motion; ſturdy, tor an extraordinar giddineſs, &c, Bur 
generally, words ſignificant ex inſtitmo, and therefore, one 
word is hardly better then another , their Language is invented 
by Courtiers and my be fofter , but ours by learn'd men , and 
men of bufineffe , -and fo muſt be more maiſie and ſignificant ; 
and {or our pronunciation, cy what Iſaid formerly of its be= 
ing 


ins more freed to the complexion of our people, then: the 
Engliſh accent is ,- I cannot but remember them , thac the 
Scot: ate thought the Narion under Heaven, who do with moſt 


[ 


eafe learti to pronounce beſt, rhe Freach , Spaniſh, and other. 
Fetraigh Languages , and all Nations acknowledge char they- 


ſpeak the Latin with che moſt incelligible accent, tor which no 


otherreaſon can be given;, but that ouraccent is natural, and has. 


nothing,” ar leaſt Title in ic char is peculiar, Tay not this to aſ- 
perſe theEaglifh, they ate a Nation I honour, bur to ;eprove the 
peteiney, and millice of ſotne amongſt them, who think they 
go their Country g00d ſervice, when they reproach ours, 
— Nec ſua dona quiſque recuſet, 


"1 know that Floquence is thought to have declin'd from 


E7ctro's time, and it has ſo indeed, if with pedants, we make 
Cithro cheStandart,fot norhing can be ſtraighter then irs ſquare, 
bot 1 conceive that the world do's like particular men, grow 
wiſet and learneder, as it grows old ; but of all things Eloquence 
ſhould improve moſt,” becauſe of all things it rypens moſt 
by praQice , experience 'diſcovers daily more , and more 
of the humour of ſuch whom we are to convince; and the 
better we. know them, we can conyince them the eaſter, B 
expetienice alſo we learn to know, what forms, and ſounds 
pleaſe moſt, and every Pleader and Orator adds (ome new in- 
vention to that of the laſt Age., and it one being added to 
twenty, make twetity a greater number, then the Eloquence 
of this Age, being added to that of the former, muſt make 
this Age more eloquent then the laſt, But I know ſuch as eavy 
the Orators of the preſent Age, do fitilleadeavour to mortifie 
them, by admiring ſuch 4s are dead, who intheir time met with 
che ſame mezſure;death alſo removes men from being our rivals, 
aud ſo from being enyy'd by us; yet we ſhould remember,tbac 
even Cicero, and Demoſthenes did complain of the ſame in 
their Age, though they far exceeded their predeceſſours, 
Some may think that the' Eloquence of Rome , and others 
behoy'd to be highet then ours , becauſe the multicule _ 8 
theſe 
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C19) 
theſe Common-wealths abſolutely govern'd by it, and the 
reatne(s of their reward for Eloquence, exceeding-ours, theit 
loquence behov'd to do ſo too, Burt Iam formally contrary, 
for fince our Judges are wiſer, and more learn'd then the com- 
mons, there muſt goe more art to conyictions now ,.then was, 
requiſite then, and though we have not Kings, aor Commone- 
wealths to defend, as thoſe oftimes had , who pleaded in the 
Roman Senat;z yet we may ſhow as much Elaquence opyo 
leſſer occaſions , as one may cut finer figures upon Steel, then 
upon Gold ; it is the intricacy of-\the caſe, -and not the great- 
neſs of the pryze, which makes the valus ot chepleading , and 
generous Spirits are more animated by difficulty ,-then gain, 
We havealſo moe Laws, Parallels, and Citations to beautify 
our diſcourſe, then they had, and want none of their topicks 
ſo that though our {ſpirits did not equa} theits', yet. in our 
pleadings we could not bur exceed them, No# do T'value much 
che opinion of thoſe , who think: the Spirits of-fuch as liv'din 
Common-wealths were greatet, becaule freer then ours , who 
live nnder Monarchies , and being ſubie&s co none ,. they had 
greater confidence then we can have, This is but a fancy , in- 
vented by ſuch as live_under that form of Goyernment : hut 
have not (een any Switzer, or:Hollander\ ſo Eloqueat is. + 
Engliſh, or French'z and it enlivens me more to ſee Kings, 
and Courts, then to ſee theſe buſfie , and mechanick Nations: 
nor can I think any ſpirit can excell much in any. ons thjng, 
where equality is defign'd, and where all ſuch' 2s bffer tg/ riſe 
above the vulgar, are carefrlly'depreft, and fynk down to 
a level, as they are ender Common! Wealths, * 7 
For my own pate, T pretend" ro no*bayes 3 but” fliafl think 
myſelf happy , in wanting , as the fame, fo; the erivy [which 
attends Eloquenee : andT think my own imperte@ions HM 
ciently'repay'd by fate, in'thar it has refery'd 'me or 10 Age 
wherein I heard, and dayly heat, ' my Colfeguesplead fo char! , 


ingly, that mypleafuredo'sequal rheir honour, © 1 
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A | P leading tranſlated out of French, to inform 
- ſuch as underſtand not-that Language of the 
"way of Pleading there. 


An Eſtate in Land biing diſpon'd to 4a Woman , and another 
being ſubſtitute , in caſe ſhe ſhould die without children of 

. her own body , She being condemn'd for inceſt ,. and burnt 

_ only in Effigie, the 720 is Whether by that civil death, 


the condition be pmrified , as. well as if ſhe were naturally 


dead, and if the perſon [ubſtitate hath by. that civil death, | 


right to the Eſtate, without waiting for her nataral death, 


32 1190S YO&o 10. 0,435.1 ow! 
In favours of the perſon bus ſubſtitnte , ihwas- * 


Pleaded. 


© K  Lbeir matters of Fact,do depend intirely upon. Nature, 
FA and cannot ſubmic themſelves to the authority of po- 


C 


- 


litick Laws, "Za qu4-{unt fatti , nulla conftitutione in- 
feta fie poſont z yet Law conſiders them only in ſo far as they 
are nec 


| 
i 
' 
b 


and uſetull for humane Society ,, and upon that 26s 26 


count forces.this Maxim ro ſuffer many. exceptions, Thus bo» _ 


ne fidci poſſeſor, [is per actiovem publicianam, made to-have righs 


- by an im ouy and fictitious poſſeſſion, to that which he.never - p 
cally poll  F*+ po timinii, wakes us believe him who © 
; is 


; 


(21) 
is priſoner of War, never to have been taken priſoner, Ard 
Lex Cornelia doth preſume, that theſe who did teſt whilſt they 
were captives, did dye in the City to which they belonged, 
though they dyed really abroad in their captivity, All which 
inſtances prove, that the Law doth nor ſubje&'ir ſelf blindly co 
Nature, but'that ir'can ply matters of Fact to its own deſigns, 
and can by an innocenrchear, adjuſt them to publick utility and 
advantage, | 

This foundation being thus eſtabliſh'd , let' us eximine this 
condition (if ſhe dye without children) and let us ty if jt be 
ſo bound up to a matter of Fa&, as that ir cannot ſubm:t it 
ſelf to the juſt and politick fit .ons of the Law, 

Ir is certain, that albeit al! Conditions be ordinarily meer mat- 
ters of Fat, yet this Condition which depends entirely upon 
the intention of the Teſtacor , muſt owe its form to his will z 
and ſeing he did fix his firft defire$ and defigns upon this Wo- 
man and her Heirs ; and did call the perſon ſubRitute for whom 
I plead;butin the third place, nor to ſuſpend and differr his libe- 
rality, but to obliege my Client to wait , becauſe ſhe and her 
Heirs did preceed them in the order of his inclinations: there- 
fore; when Death or Fortnne do ſtate her and her Heirs in ſuch 
a'condition , that neither of them can expe the ſucceſſion, 
there is no doubt” but his will doth immediatly tranſport the 
effes of his liberality to the perſon ſubſtiture, fince the perſons 
who ſhould preceed them, are by the Law removed out of the 


"way, Nor was it'the intention of 'the Teſtator to entich the 


Fisk any more, then if he had adjeteds vndition relating 


"nothing to the purpoſe, Yeluti, ſi Navis ex Alia venerit, From 


this likewayes 1t follows , that as {acceſſion is one of the wayes 
whereby we acquire in Law civil Rights which depend upon 
the Law, and which the Law doth not allow to any, but to its 
own Citizens, ui habent Teſtament; fattionem pafshoam, So 
this condition, S7 ſine Liberis decefſerit , is not ſo entirely and 


abſolutely a matter of Fat, but that Law and Fact are therein 


mixed 
/\ 


( 22 ) 
mixed together ; and therefore, albeit the death of the firft 
Heir wichout Children, is regularly underſtood according eo 
the proper and natural ſignificacion of natural Death, yer Law. 
yets have extended this co civil Death, and have purifi'd the 
condition by deportation and other kinds of civil Death, Ag is 
clear, l, ex faito,17, $ ex fatto, ff: ad ſenatu[ctrebel, Ex fatto 
trattatum memini,rogauerat quedam mulicr filium ſuum,ut /i ne 
liberis deceſſifſet reſlitueret hereditatem fratri ſuo, is poſtea depor- 
tatus , ininſulam liveros ſuſceperat 5 quarebatur igitur, an fiaei 
commiſs1i conditio deficiſſet, nos igitur hoc dicemus, conceptos qui= 
dem ante deportationem,licet poſtea edantur efficere,ut conditio de- 
ficiat : poſt deportationem vero ſuſceptos of þ ab alio,r.0n prodeſſe, 
maxime cum etianm bong, cum ſua quodammodo cauſa fiſco ſint 
vVindicanaa. 

This woman is condemn'd. to be burn'd and ſtrangl'd , he 
had no Children, and can expet no divorce, her flight has 
not only baniſh'd her out of the Kingdom, but that | —_ 


that has reveng'd her crime on her memory, and piQure, has Þ 


rendered her ſervam pene, the unfortunat prey of an unfamous 
Gibber ; How can ſhe then but be repute: dead , ſeeing the is 
expung'd out of the number of Subjects? and how can-that 
Law which has execute and killd her, belye. (o-tar its own 
Authority as to believe her alive, after it has taken ſo much 

ains to make us believe ſhe is dead 2 and after her civil death, 

ow can it conſerve for her a faculty of bearing Chyldren, which 
may fulfill a civil condition 7 I contels that deportation is not 
ſtill compar'd to gatural deach, and that the liberty which 
2 baniſh'd man carry's with him toa forraign Covantrey , do's 
preſerve for him all the advantages of the Law. of Nations, 
Ita ut £4 que juris civilis ſunt , non habeat, qua vero juris 
gentium ſunt habeat , 1, 17, f- de penis, But on the contrary, 
fince the being a ſlave deyeits man of bis humanity, and ranks 
him- amongſt beaſts,. /. 2.5, 2, . ad {, aquil.. the Law can 
no more conſider him, bur as 2 piece of moveables , living and 


-- 


anumated | 
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animated, asa reaſonable tool belonging to kis Maſter z So 
that having no head, nor will, bat his Maſters, therefore if the 
Law allow him to fulfill any condition , that isupon his Maſters 
conſideration , and not his own, A perſon condemn'd is the 
{ve of his puniſhment, Serves pee, magis enim pene quam fiſci 
ferns eſt, 1.12, ff. de __ fiſci : and therefore , the Law re- 
putes him dead, ſince that Gibbet to which ic ryes him can.com- 
municat nothing to him, but a cruel death, and conſequently he 
can fulfill no condition, 1, 17,S, $4 quis rogatus ad ſenatuſc. 
trebel, $i quis roga'ns fuertt filiis ſuis , wel cut ex his voluerit 
reſtituere hereditatem Papinianus, I, 8, reſponſorum etiam d:- 
portato ei tribuit eligendi facultatem z, cni liber fattus fidei com- 
miſſum reſtitui velit , (ed fi ſervus pens fuerit conſtitutus , nullo 
ante concepto filio , jam parere conditioni non poterit deceſſiſ[eque 
ſine Liberis widetar 4 ſed cum decedit elettionem illam quam Pa- 
pinianus deportato d:dit, huic dari non opportes, 

Law imitats Nature, and uſes the ſame authority over a man, 
as he is ſociable, that Nature exerciſes over him, as he is natu- 
ral: And hence it is, that the Law governs and 1egulats Socie- 
ties for its own advantage, and as it can beget Children, and 
people Families by Adoptions; So by the ſame power it can 
cut off unneceſſary members from Families by exhereditations, 
and can kill chem by condemaatory ſentences , Servss pene in 
omni jure, vere ac ſemper ſimilis eſt mortuo: Cujac, obler, 1, 3, 
cap. 10, Law, then may juſtly bury a Criminal in the unfamous 
ſepulchre of a cruel ſervitude, which takes from him his civil 
lite with his liberty , and can tye him to a long death and exceſ- 
ſive torment ,' which may draw out his torture to a vety long 
continuance, and make him, as Petronius ſpeaks, paſs but for the 
pitiful viſion, and horrid ſhadow of his own perlon, 

. We muſt then conteſs, that that Sentence which confiſcats 
his Body and Goods, doth at the ſame timetonfiſcat his Perſon 
and. Liberty. It is the Sentence which: kills him ; -;#nd his na- 
rural death following thereafter doth but execute thit Sentence } 
an 


* 
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and as we ſay,that a Robber has kill'd a Paſſenger when he gave 
him the mortal wounds, though he did not then dye', Twnc oc- 
cidiſti cum wulnerabas , |, fi ita ff, ad |, aquil. So by the ſame 
reaſon, the Judge doth kill a Criminal the very moment that 
he pronounces the Sentence, and hetruly dyes by the Sentence, 
and not by the Execution, /, 29, ff, de pen, ,2ui ultimo ſuppli- 
rio damnantur flatim & civitatem, & libertatem perdunt, itaque 
pre-occupat hic caſus mortem, & nonnunquam longum tempus oc+ 
cupat , quod accidit inperſonis eorum , quiad beſtias damnantur, 
[epe etiam adeo ſerwart ſolent poſt damnationem, ut ex his in alios 
queſtio habeatur, And as the authority of the Law may beger 
a Citizen before his birch , and receive a Poſthume into the 
Common-wealth before he come out of the womb, Poſthumus 
pro nato habetur : So its Empire may take away the life along 
crime betorea man die, It may preveen his death , and chaſe 
h'm out of the world before _ overtake him, which is like- 
wayes confirmed per /, ſi quis 6, S, Sed & ſi quis ff, de injuſt 
ſed & ſiquis fuerit capite damnatus, vel ad beſtias, wel ad gla« 
dium; vel aliapenaque vitam adimit, teſtamentum ejus irritum 
fiet , nontunc cum conſumptus eft , ſed cum ſententiam paſſus eſt, 
nam pens ſervus _ Ler us now ſee if this way of reaſon- 


ing drawn trom the Roman cuſtoms, can be brought home to 


our French Practique. 


Lawyers who deſigned to found the principles of their true” 


Philoſophy, upon maxims, real, ſolid, and conſtant, were too 
clear-fighred to force their Lawes to diſcharge their revenge 


upon an Image, and an Apparition, to take the ſhadow for 


the Body , and in ſuppoſing the name of a Criminal tor his 


perſon, thereby to challenge their Judges of want of power and © 


precipitancy ; and therefore they did not allow, that a perſon 


who 1s abſent ſhould be condemn'd , and that the Law ſhould - 


in vain ſpend its-thunder upon thoſe whom it could not reach : 
lit, ff. de requirend : reis, Since then the Law of the Ro- 


m4ns,could not condemn capitally a Criminal who was contuma. 
'T] [9357 cious, © ? 
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cions , it was cafie to them to believe that a priſoner who was 

eſent and tetter'd; did'inſtancly receive that death to. which 
Fe was. condemn'd But -fince our Statutes ordain a painted 
and imaginary execution, either our Statutes and Cuſtoms muſt 
| confeſs their weakinieſs, and quite theſe as a meer mumries , or 
| els they muſt neceſſarily obliege us to believe theſe appearances 
tobe realities, and effay ro verifie cheſe civil lyes, in forcing us 
to believe that theſe painted executions are real ; -that, the ori« 
ginals of thoſe infamous picures are no more alive, and that 
res judicata pro veritate hab:tur, 4 | 

Tf the power of a Roman. Pretor was. ſufficient to beget a 
child in ſpight of truth, and nature it (elf, Plane fi denuntiante 
muliere , negaverit ex le eſſe pregnautem-,. tametſi-cuſtodes non 
. miſerit , non evitabit quominus queratur , an ex te mulier 
preguans ſit, que cauſa ſi futrit aitaapud Fudicem , & pronuy- 
tiaverit cum de hot agetur , quod ex eo pregnans fuerit ec ne in 
ea cauſa eſſe ut i debeat, froe filius non fuit (ive fuit,, eſſe 
ſuurm, 1.1, $ > wit, if,. dt agnoſc, liber. or may. force a 

Mother to.diſown- her Child, whichkis really hers ;- $ive contre 
pronuntiatum fuerit, non fore [uum, quamwvis (uns fuerit, placet 
enim ejus rei Fudicem jus facere, |... ſeq, if, cod, By. much; 
more reaſon,, may, agencral -Law: and Cuſtom univerſally re- 
ceiv'd, force ſubjets-ſ@ far to obey their Judges , as to believe' 
+ that a woman ſt;angled and burnt- has loſt her life upon the: 
ſcaffold ,, where ſhe | has ;been- ſo publickly and tragically 
2 executed, 

- It is then more juſt 'to preſume , that this Woman who is" 
condemn'd is dead without Children, and that her execution 
has purify'd the condicion , then that the purſuer ſhould at- 
tend her death , ſhould ſearch out her wandering perſon, which 
lurks- under ſo much ſhame , and purſue her inther flighe' 
and baniſhment throngh Countries, which are eichertnknowns 
or. 1n enmity with ours and therefore I conclude, 1thae-it is' 
moſt juſt to put the purſuerin poſſeſſion of the ERatep\": : ©: - 
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| 7 Bable Seed thus to anſiver the former Plea 
ing, becauſe there is no Anſwer to it extaut 
... in the French ,. and becauſe ſuch Caſes "y 


-* 2wiHD us frequently occurr, 


He greateſt glory of Artis , that it can imitate Nataieg 
and every thing which forces Nature , is hated by met}, 

asfolly and affeRation; bur amongſt all thoſe Arts which follow! 
Nature, + Laws thechicf , for it being the- chief product” 
Reaſon, it endeavours moſt to reſemble Natut#', Reaſon i 
Nature being in man the {ame thing vary'dunder diverſe Ex) 
prefſions, and Reaſon being mans Nature. And \thence iti 
that the Law plyes all its conſtitucions to the ſeveral degrees 
of Nature, and obſerves it exactly before it begin to torm 4 
Statute relating to it, Propter naturam tatwitur aliter, quam tas” 
tueretur alias, gl, 'ad, 1, Julianus , 'K. ſt quis ia cauſa 
though ir appoints that conſent ſhould obleidge, yer it by | 
cepts Minors, becauſe of the trailty of their Nos chongh 
itappoines murder to infer death , yet it pardons fuch'as are. 
Idiots, orfurious., | it doth 4n dubious caſes prefer that interpre-} 
tation which is moſt ſairable co the nacnre of the thing cats! 
traverted, itprefumesllud ineſſe,quod ex naturs rei inefſe aches" 
andat-has very well ordain'd, that'ea qu.e dari inmrpriſibitia ſunt! 
us! 14108 in rernum nature non Geclen , pro non adjctiis haje n, 
I, 135, ff, 4ereg.5or,' Since then there is nothing ſo-unnactr 


. 
, 


| 
WE? ho is really allve 
*c& us toi believe; that a perſon who is really allve, 
is = dead, and thar the Children which + wowarr may 
bring forth ſhall not be -her*Childrerr, I ſee_not "with iwhar 
appearance of ſuccefſe the Sabſtirures can'in this cafe aſpire 
ro the ſncceffion now craved, Natore has a fixr beeing, 
2nd men know what it determines by conſaleing their own 
breaſts, and'think themſelves happy under the proreRion of 
what is ſure ; and detetthin'd.; ber if it wereallow'd chat Law 
might vary , and that Lawyers might invenc ſuch fiions as 
theſe, and by them impoſe upon others, who nor being of their 
ofeſfion could not tollow all their ſubtilties, and windings , 
then Law ſhould becomeburden, and'be efteem'd an” #Hufion, 
And imagine I hear thofe amongſt "whom "this woman lives, 
laggh at this' difcourſe,” which would force them to believe 
chat ſhe is dead ;, and Tam fure that any conntry-clown may 
refuee it, : by prefenting the woman, as one refnted a wiſe Phi- 


lofopher, who maititain'd\, "That there was no mation, with- 


out any'other Argument, then by watking upand down, . 
The queſti®- then being, whether the" condition; / ine 
liberis decefferit gots purified by a civil death, ' and if immediarly 
after ſhe is burnt''m effigie ,, ſhe can be faid, fine liberis de» 
ceſfſe,lo that the perſon fabſtitate may immediatly. fucceed;and 
exclude ariy Childrenlhe thall rhereatrer bear, or, it' the Sub- 
iture muſt attend her natural dearh! | x ; 
That the Subftitate cannor ſucceed immediatly after her be- 
ing burnt , bur chat any tuture children wonld fechude him; 
that a/natural only , andi'not 4 civil gearh , purifies. the condi- 
tion, is contended by theſe reaſons , Firſt.che queſtion being, 
Whether this condition, // ſine liberis deceſſerit, reſpedts natn-" 
ral, orcivil death; we muſt interpret the word death, (o as 
that we follow the more genuine and natural ſignifications and 
F am ſure, the ordinary and genuine interpretation of. death, 
is '2 natural and not a Civil death, 2, It we look to the mezn- 
ing of the Diſponer , which - the next rule'to 'be follow'd - 
2 - the 


Fl 
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the interpretation of dubious -and equivocal words , we will 
'find,. that it is hardly imaginable , that the Diſponer dream'{ 
ofa civil deaths and it is moſt certain, «that any man, eſpecially 
Who was not a. Lawyer, would never have figur'd a civil death; 
Nor is it deny'd , for fi#io is mens Legis , non diſponentis, But: 
how unſuitable were ic to natural equicy and the principles of 
Law , that the will of the Diſponer ſhould not regulat what 
is diſpon'd< ,or why.ſhould the Law diſpoſe upon what it did | 


not beſtow? 3, Words'are to be explain'd in a Diſponers 
Will, as the Diſponer weuld probably have explain'd them # 
himſelf, if themeaning had been contraverted at the time of 
making the Diſpoſition , Bur ſo itis ,. that if it had been pro- | 
poſed to the Diſponer , whether the Children of the woman © 
inſtitute ſhould be cut off; in caſe their Mother ſhould commit 
a crime? It is probable that he would not have puniſhed poor © 
Tafants, for a guilt to which they were not acceſſory ; and the * 
Law was never more generous, then when it ſaid , Nox comp | 
petere beneficium inofficioſi teſtamenti poſt-humis , cum ex-f 
heredationis cauſam comittere nequeant , nec debent aliens odis; 
pregravari, 1,33. 9,1, C.de inf teſt, Nor is it imaginable, | 
that the Teſtator would have taken trom them what he de- 
ligned, becaule they tell, wichout their own guilt, in a con» 
dition, - which made that which was bur liberalicy to become 
charity : and ſince he deſigned this for their Mother and them, 
to ſupply their wants , it is not imaginable he would have taken 
it from them, when their wants were greateſt, The Children 
would likewiſe ſtill continue to be nearer to the Diſponer, 
then the Subſticute, Nam jura ſanguints nullo jure civils adimi 
poſſunt z, and ſince the blood-relation gavear firſt theriſe ro that 
nomination, it is probable, that the effe& would not be taken 
away whilſt the cauſe continued, 4, It ſhe can have Chil 
dren after her being burnt in effigie, ſhe cannot be ſaid geceſſuſſe | 
fine Liberis , upon her being buint in effigie z but I ſublume 
that ſhe may have Children , and ſuch too as the Law wouny 
acknows } 


= i EE 5 ©. i —_— Fa fas 


A: 


ade 
- 


« 

acknowledge to be Children : for by the 22, Nov, cap, 8, 
Marriage is declar'd ſtill to ſubſiſt , notwithſtanding of any in- 
reryeening criminal ſentence, for though by the old Law, con- 
demn'd perſons pro nullis habebantur , and fo the Marriage was 
diſſolved , yet by that excellent Conſtitution this was abrogat, 
$ienimex decreto judicialt , in metallum aliquis , aut wir , aut 
wulier , dari juſſus eſſet , ſervitus quidem erat & ab antiquis 
Legiſlatoribus ſancita & ex ſupplicio illata, ſeparabatur vero ma- 
trimonium,[upplicio poſſidente damnatum,ſibique ſervientem, Nos 
autem hoc remittimus, & nullum ab initio bene natorum ex ſup- 
plicio permittimus fieri ſeruum, neque enim mutamus nos formane 
liberam in ſervilem ſtatum, maneat igitur Matrimonium hoc 
»ihil tali decreto leſum, Since then her husband continued to be 
ſo ſtill, and that the Law would acknowledge the Children to 
be hers, would not the Law contradi@ it (elf , if it ſhould ſay 
that ſhe died without Children , and yet ſhould acknowledge 
that theſe were her Children ?£$ 5, Poſt- humus pro jam nato 
habetur , ubi de ejus commods agitur; and therefore, by the 
ſame reaſon of juſtice and equity, the Law ſhould be (o far trom 
preſuming, that therecan be no Children born after the mother 
is condemned, that it ſhe ſhall bearany , ir ſhould rather pre- 
ſume them to be already born, to the end they may not be 
prejudged of the ſucceſſion which would be otherwiſe due to 
them, and if poſthumus habetur pro jam nato, ubi agitur de ejus 
commody, much more ſhould he be preſumed natus , ubi agitur 
de damno vitando ; for we are much more favourable in 
damno witando, quam lucro captando, 6, By the Roman Lay, 
auth, bona damnatorum, C, de bon, pre{cript, the Goods of con. 
demn'd perſons werenot confiſcat in prejudice of the aſcendents, 
or deſcendents, to the third degree , except only in the caſe of 
leſe-majeſtie, It then the crime be not able to ſeclude Chil- 
dren, it follows neceſſarily , that Children quo ad their ſucceſ- 
fion, are in the ſame caſe as if the crime had nut been com- 
mitted, and if the Mother had committed noctime, here _ 
ad 


o J) 
had been no place either for the Subſtitute, or for this queſtion! 
Ic is juſt that delit#s ſuos debent tenere authores ; and that ſince 
puniſhment is only juſtified by the preceeding guilt , that 
the puniſhment ſhould not exceed the guilr, and tha the righr 
deſigned for the Children by the firft Diiponer , ſhould nor 
be taken away from them by the Mothers fault : this were alſo 
to adde affliction to the afflicted, to make poor Infants looſe with 
their Mother, their patrimony,. and to impoveriſh them moſt, 
at.an occaſion, when to give them were charity, 

I confeſſe that Law ſometimes doth recede from Nature, and 
invents pretty fitions., as in the caſes propos'd of jus poſt« 
liminij , adoptionis, and Legis Cornelie, but it doth fo, very 
ſparingly , nor are theſe fictions ever allow'd,except where they 
are introduc'd by an exprefle Law, for the Law thought it nor 
reaſonable to allow every Judge or Lawyer a liberty to coin his 
own caprice into a fiction, leſt 10, unreaſonable fitions might be 
introduc'd ,- andleſt che people might be ignorant of what they 
were to tollow,- Since then the purfger tounds his ſtrongeſt 
Argument upon this 2s a priviledged fiction , he muſt inſtruct 
that this fiction is founded npon expreſſe Law , and even in 
theſe itions, Law never inverts Nature, but rather ſeconds ir, 
and it makes not Nature bow to theſe, but theſe to Nature 
and —_—_— many other inſtances, this is clear by adoptions, 
wherein the younger cannot adopt the elder, becauſe ic were 
againſt Nature faith the Law , that the younger ſhould be 
father tothe elder, 1»ſt.de adopt, $, 4, Minorem natu majorem non 
poſſe adoptare placet , adojtio enim naturam imitatur, & pro 


monſtro eſt, ut major ſit flins quam pater, And I way by the 


ſame reaſon ſay, that it were monſtruous to imagine , thar ſhe 
who may really labour in child-birth , and who really may give 
ſuck cannot bring forth a child , but is dead; and that the 
Law ſhould not own as children , theſe whom the Church 
owns as ſuch, And in theſe fictions which areallow'd, we will 
find upon exat inquiry , that Law has not deſigned to oyer- 
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turn Nature, but only has made bold by theſe filtions to 
diſpenſe with ſome of irs own ſolemnities, asis clear by the Law 
Cornelia, wherein the Romans did by that legal fiftion imagine, 
that hewhodied in priſon amongſt the enemies in a Forreign 
Countrey , died at Rome , and at freedom , meerly that they 
might by that fiction render valid the Teſtament of him who 
was a priſoner , ſor the honour of their Common-wealth , and 
whoſe Teſtament could not have ſubſiſted withoue this fiion, 
ſeing none bur a free citizen could amongſt them make a Teſta- 
ment, Since then there is no need of ſuch a fiction as this, and 
ſince there is noexpreſle Law introducing it ſpecifically in this 
caſe,there is no rea(on that it ſhould be allowed to take away the 
benefit of the Diſpoſition from the perſon Subſticute, which ir 
eavenot, Nihil tam naturale({ayes theLaw\quam eo genere quiays 
diſſolvere quo colligatumeſt, 1,35 M, de reg, jur, Since then the 
Children owe not their ſucceſſion here to the civil Law, bur 
ro the will of the Diſponer, the Law ſhould not by its fiions, 
takeaway what was notat firſt the effec of its liberality, 

In thecaſes where the Lawallow's fitions , itallow's them 
only for to ſtrengthen natural equity, and not to overturn it, 
and by the definition given of it, it is ſaid to be indubitate 
falfitatis pro weritate afſumptio, in caſu piſſtbili, & ex juſta 
cauſa proveniens , ad inducendum juris effectum equitati na- 
turali non repugnantem, Faſon, ad |, ſi is tf, de uſu-cap: Upon 
which definition no ſubſumption can be founled here, for nor 
on!y is not this in caſ# poſſtbil;, becauſe it is impoſſible,chata per- 
ſon can be both dead and alive at once,and that Children ſhould 
be, and not be, Yerum eft,neque patta, neque ſtipulationes,fattuns 
poſſe rollere, quod vero impoſsibile eft, neque patto, neque [lipulas 
tione poteſt comprehendi, |, 32, ff, de reg, jur, Butit is allo re+ 
ugnant to juſtice and equity, that the Eſtate Ceſtinac by che 
{{poner to his blood-relations.ſhould be taken from.them,: and 
grven otherwiſe then he wauld have beſtowed ir himſelf, and 
though the Law doth ſometimes ig favours of Children, 
obl:ege 


C 32 ) 
obliege us to believe, that the Child that is in the Mothers 
womb is born, there is ſome foundation for impoſing that upon 
us, fince there is a Child extant though not born, yer it never 
uſes that liberty in puniſhing poor Infants, and to condemn 
them before it can know them , or that they have tranſgreſſed, 

In anſwer to the ſecond claſſe of Arguments, I do confeſle, 
thar it is true , thatall Civil Rights ſhould periſh by a criminal. 
Sentence, and that in ſenſu civili, pro nullo habebatur damnatus ,, 
bur it isas ttue, that ea que ſunt juris naturalis were not there- 
by taken away, qued attinet ad jus civile, ſervi pro nullis haben- 
tur, non tamen tt jure naturali , quiaquod ad jus naturale attinet. 
omnes homines equales ſunt, 1, 32, dereg. jur, Butſoit is, 
that to bear Children is in her no effec of the Civil Law, bur 
of the Law of Nature, and the Children to be procreat by her, 
will be her Children by the Law of Nature, ſo that ſince ſhe 
can bear Children, ſhe can yet fulfill the condition of the inſti- 
tution ; norcan ſhe be debarr'd from that by. being ſerva pene, 
at leaſt herChildren cannot, ſeing they are not condemned by her 


ERP ks. 


Sentence: condemnatory Sentences take only. from the perſon 


condemned what may belong to the fisk, for it ſubſlicutes the 
fisk in place of the perſon condemned , but it takes not from 
him whar cannot belong to the fick, Za ſola deportationis 
ſententia aufert, que ad fiſcum perveniunt ; But ſo it is, that it 


was never deſigned, that the fisk ſhould ſucceed in place of the | 


p_ to whom the Diſpoſition was made , as is acknowledged 
y the Subſtitute who now craves preference ; and it the ksk 
would be preferr'd to the womans Children, much more would 
hebe preferr'd to their Subſtitutes , who ſucced only to them, 
And thereaſon of the deciſion, 1, ex, fate, ff. ad. [c. trebel, is 
not founded i» odium of the Children, but ot the fisk, Maxime 
cum etiam bona, cum ſua cauſa fiſco ſunt vindicarda, But the 
ſolid anſwer to that, and all theſe other Laws , is, that by the 


old Roman Law,damnatys erat ſervnus (qrur, & [ervus pene pas - 


rere conditioni now p#terat, & pro nullo habebatur ;, and therefore, 


by | 
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by that Law , parere conditiont non poterat , 2s is clear by the 
4 aw cited: but Fnſtinian did abrogat that amongſt many other 
unreaſonable fiions , and by yov, 23, cap, 8, this ſervitus pere 
is clearly abrogated , and therefore ſince the foundation of the 
deciſion is taken away, the decifion can now no longer take 
place, and by all che Laws in Chriſt endom, thoſe ſervitudes are 
now abrogated z and our bleſſed Saviour has by his coming to 
the world, ſet mankind at liberty in ail reſpe&s, and we can be 
{lives tonothing now, but to our vices, Nor doth the Law 
look upon a perion condemned, as a dead perſon, inall reſpes, 
which is the third great foundation of all that is pleaded againſt 
my Client for itallowes her to propone her juſt deteaces, and 
it would puniſh him who kill'd her upon a privat revenge; it 
would acknowledge her Children'to be lawtull, and untill ſhe 
be really dead ,her husband could not marry another.tor though 
the Law, to deterr men from committing crimes, doth oftimes 
raiſe its terrots by civil fictions, yet it is the nature of theſe civil 
fictions, that they cannot be ſtrech't de perſona in perſontam x 
though then it will not allow ſuch to be thought ſtil] alive 
who are ſtruck with it's Thunder , yet this fiction reaches only 
to the offender, in ſo far as concerns her civil capacities, and the 
puniſhment of her guilt, and therefore ſeing the blood is nor 
tainted by this Sentence, ſhe not being here condemn'd for 
treaſon , waich is the only crime that taints the blood , her 
Children, though born atter the Sentence, would ſtill ſucceed 
toher , and fince they would be acknowledged to be her 
Children , ſhe cannot be ſaid deceſſiſſe ſine Liberis: which is 
the condition upon which the Subſtitute craves to be pre- 
fer'd, 

The Parliament of Burgundy found, that a natural death could 
only purifie th1s condition , Si line liberis deceflerir, 
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FIRST PLEADING. 


Pow far a man may uſe his own, though tothe prejudice of 
his neighbours, 


Ic being prejudged by 2 Lake which overflowed 


a 


! 
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£ 
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his Ground,and which by its nearne(s to his Houſe,did, F 


as is ordinar for ſtanding Waretrs, impair very much the 
healchof his Family: He did theretore open the ſaid Lake, 
whoſe Waters being received by Whittickr, did at laſt run with 
Whirticker imo Tweed, The Fiſhers upon that River, prertend< 
ing that the Water which came from liar Lake , did kill their 
Salmond, and occafion their leaving the River, do crave that 
Haining may be ordaiw'd to cloſe up that paſſage, This being 
the ſtate of the Caſe, it was alledged tor Hainne, 

That ſince men had receded from that firſt community, which 
ſeem'd to be eſt:bliſh'd amonsft them by Nature, the Law made 
it its great task, to ſecure every man in the free and abſolute 
exerciſe of his Property, and did allow him to uſe his own as 
he thought fir, and whatever did leflen this power and liberey, 


is by the common Law ternv'd a ſervitude, or ſlavery : nor cat 
a ſervitude be impoſed upon a man without his own conſent, 
and ſuitably to this principle,every man may raile his own houſe * 
as 


; 


apr” 
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2s high as he pleaſes , though he ſhould thereby obſcure the 


lizhrs of his neighbours houſe: or if I ſhould abſtra@t from my 
neighbours Ponds, that Water which formerly run into them 
ftrom my Lands, the Law doth not think him prejudged , nor 
me oblieged to preter his conveniency to my own inclinations, 
as is clear by 1, 26. ff. de damn infect, For as that Law ay 
well obſerves, He is not prejudged who looſes a benefit whic 
flow'd trom him who was no way tyed to beſtow it, /, 26, f. 
de dam, infect, Proculus ait , Cum quis jure quid in ſuo faceret 
quamvis promiſiſſet damri infecti vicino,non tamen eumteneri ea 
{tlipulatione* lui ſi juxta mea edificia habeas edificia,eaque jure 
twoaltins tollas, ant ſi in vicinotuo agro cuniculs, wel foſſa aquans 
meam avocer, Quamvis exim & hic aquam mihi abducas,@ illio 
luminibus officias , tamen ex ea ſlipulatione altionem mihi non 
competere : \cil, quia non debeat videri is damnum facere, qui es 
veluti lucro quo adhuc utcbatur, prohibetur : multumque intereſſe 
utrum damnum quis faciat , an lucro , quod adhuc factebat , uti 
prohibeatur, Andit Idiga Well in my own houſe, which may 
cut off thoſe paſſages whereby Water was conveyed -to my 
neighbou's Well, one of the greateſt Lawyers has upon this 
caſe, reſolyed, that my neighbour will not prevail againſt mes 
For ,(aith he,zo man can be ſaid to be wrong'd by what I do upon my 
own ground, for 111 that I uſe but my own rights 1,24,5 12,ff. cod, 
In domo mea puteum aperio quo aperto venue putei tus preciſe ſunt, 
an tentear © Ait Trebatius, Me non teneri damni infetti , neque 
enim exiſtimari operis met vitio damuum tibi dui, incare, in 
vg jure meo uſus ſum: where the gloſs obſc: ves , that in ſus 
ud qniique fecerit , in domnum vicint id fon dilimo nocendi fas 
cere preſumitur, And it by a Wall or Fence upon my Land, 
the Water was kept from overflowing my neighbours Land, 
I way throw down my own Fence, though my neighbours 
Land be thereby ove: flowed , /. 17, ff. de aqua pluvia, And 
therefore, ſcing the ground doth belong £0 Haining z and that 
the Fiſhers of Tweed have ho ſervitude upon. him , he may uſe 
- E 2 his 


(25) 
his own as he pleaſes, eſpecially (eing he doth not immediately. | 
ſend his Water into Tweed, but into another Rivoletr, which ; 
carryes it very far before it doth diſgorge there, So that if the 

Fiſhers upon Tweed did prevail againſt Haining, they might. 

likewiſe prevail againſt all, from whoſe ground any Moſs-water 
. tuns into Tweed, though at filry miles diſtance; and they may. * 
forbid all che Towns from which any water 1uns into Tweed, to. Þ 
throw in any excremeats, or any water employed in Dying, leſt # 
it prejadge their Salmond-tiſhing ; whereas, Alteri prodeſſe, ad : 
liberalitatem, non adjuſtitiam pertinet, : 
It isTmny Lords ) referr'd to your conſideration, that pub- ' 


lick Rivers have been very wiſely by providence, ſpread up ® 
and down the world, to be eafte, and natural Vehicles for con- 
veying away to the Sea, ( that great receptacle of all things 
that are unneceſfar ) excrements, and other noxious things, 
which would otherwayes have very much prejudg'd mankind , © 
and that'they may the better perform this office , Providence © 
has beſtow'd upon Rivers, a purifying and cleanſing quality, 
ſo thatafter a little time, anda very ſho:t coutſe, all that is 
thrown in there , doth happily. looſe their noxius nature 
which is waſht off by the ſtreams by which they are carryed, 
Rivers are natures high-ways by Water , and we may as 
well forbid to catry any thing which ſmells 1] , upon our high- 
wayes by land ,] as we may forbid to throw in ſtinking Waters 
intoour Rivers, The proper uſe of Rivers is, that they ſhould ® 
be portable , and fit for navigation, or for tranſpoiting things 
from on place into another ; and Salmond- fiſhing is but an acci- 
dental caſuality , and therefore rhe only interdi&ts , or prohibis 
tions propon'd by the Law , relating to publick Rivers are, 
Ne quid in flumine ripave ejus fiat , quo pejus navigetur, tit,12, 
lib, 43, and, ut in ftumine publico navigare liceat , tit, 14, ﬀ, 
cod, lib, But in Rivers that are'not navigable, the Law has for-* 
bidden nothing , but that their courſe and natural current be not”: 
alter'd, Ne quid i flumine publico fiat, quo aliter fluat aqua, atque 
uw: IE-. vis. 
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ut; priore eſtate fluxit, tit. 13, ibidem, So that ſince the 
Lawdoth not torbid the throwing in any thing into publick 
Rivers, It doth allow it; for itis free tor every man to do 
what the Law doth not prohibit, and it upon ſuch capricius 
ſuegeſtions, as theſe, men were to be reſtrain'd from uſing 
their own, no man ſhould ever adyenture to drain his Land, 
ro open Coal-ſinks , or Lead-mines, or to feek out any 
Minerals whatſoever , whole watersare of all other the moſt. 
peſtilentious, becauſe after he had beſtowed a great deal of ex- 
penſe, he might be torc'd to deſiſt, tor ſatis{ying the jealoulie,, 

r imagination of melancholy, or avaritious neighbours, And 
if this purſute find a favourable hearing , malice and envy will 
make uſe of it, as a fair occaſion whereby to diſturb all (ucceſs- 
full, and thriving undettakers, But your Lordſhips may ſee, 
that the world , both learn'd and unlearn'd , have hitherto be- 
liev'd,that ſuch a purſute as this would not be ſuſtain'd, in that 
though intereſt and malice did prompt men to ſuch purſutes, 
yet not one ſuch as this has ever been intented, for ought I could 
ever read, ſave once at Grenoble , where an Advocat did- pur- 
ſue a Smith to tran{port his Forge from the Chief-ſtreer , be- 
cauſe it did by its noiſe diſturb not only him , but the people 
who frequented that ſtreet , from which purſute the Smith was 
abſolv'd, as Expilly obſerves in his Pleading, 

Yet, my Lords, the Fiſhers upon Tweed want not ſome ap- 
parent reaſons which give colcur to the purſute; and it is urg'd. 
for them, that no man is (o Maſter of his own, but that the 
Common»wealth has ſtill an intereſt with himin it , and Law 
being invented to protect the intereſt of Societies, as well as 
to ſecure the property of privat perſons, therefore though 
evety ptivat man inclines to ſatisfie his own humour, and 


' advantage, in the uſe of what is his own , yet it is the intereſt 


of the Common-wealth , that he do not abuſe his own pro= 
perty ; and therefore it is, that the Law doth interdi&t pro- 
digalls; nor will the Law ſuftcr that a-man uſe his own i» 
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eniulationems alterius, 1, 3, , de, oper, pub, and a man is aid 
to doany thing in emulationem alterius , when others looſes 
more by what is Cone, then the Proprietar can gain - As in this 
caſe,though quilibet poteſt facere in ſuo , yet non potcſt immittere 
in alienum, which is their caſe, and all che Arguments brouzhe 
for Haining do not meet, ſeing they only prove,that a man may 
uſe what is his own as he pleaſes, wbi nihil immittit in alienum , 
as is clear by the inſtances given, of throwing down his own 
Wall, or the digging up a Well in his own Land , which differs 
very much from our caſe , wherein Haining doth pour in his 
poyſenous Water into the River of Tweed, 

That men are reſtrain'd for the 200d of the Common-wealth 
in the aſe of their own property , is ve'y clear from many 
inſtances in our Law, as men are Ciſcharg'd by Atts of Par- 
liament to burn Mures , to kill Smolts; the way and mannet 
of fiſhing upon Lochleven is preſcribed to the Heretors, 
by A&R of Parliament, and men are forbidden to ſteep-linc 
by publick Ads likewayes, Likeas, the common Law will 
not ſuffer men ſo to ule Water running through their own 
Land , asthat they may thereby prejudge Mi!ns belonging 
ro their neighbours , which uſe to go by thit Water, and 
whatever may be alleadged in favours of any innovation in 
running Waters, yet Lakes being appointed by Nature, ſeem 
to have from Nature a fix'd beeing ; nor ſhould they be opened 
to the prejudice of others, contrary to their Nature 

Theſe objeRions may , ( my Lords ) be thus ſatisfied, To 
the firſt, ir is anſwer'd, that the only two reſtri&ions pur 
upon men in the free exerciſe of their own, ate, ne in alterins 
emulationem fiat , vel materiam ſeditionis prebeat , as is clear 
by the foreſaid, /, 3, ff. de oper. pub. neither of which can 
be ſubſumed in this cale, And when the Law confiders what 
is dotie i emmlationem alterius , it acknowledges, illud nou 
fattam efſe in emulationem alterius , quod fattum eft princi- 
paliter ut agents profit , & non ut alteri noceat, I, flioninum 


b fin, 


get * 


s. flin, f, de dam, infed, and the gloſs formerly cited 
pon that Law determines , that Animus nocendi is not pre- 
fam'd, it any other cauſe cat be aitigned: and in this caſe, 
Wining can aſcribe his opening this Lake , to the prejudice ie 
did to his Land, and to his Health , whereas it cannot be al- 
leadg'd , that he ever expreſt any malice againſt the fiſhers upon 
Tweed, m:iny of whom are his own RYlations, As to the in- 
ftances given, where.n the Law doth reſtri& the tree uſe of 
Property,the Pcinc.ple is not deny, bur it is milapply*d, For 
the Law only bounts the Proprietats power in ſome cales, 
wherein his loſs may be otherwaycs [upplicd;as inMureburn,and 
killing of Smolts ar fuch a ſeafon of the year, and in ſteep-« 
ing Lint in 1unning Waters, which may be as commodiouſly 
done in ſtancing Pooles; but theſe Purſuers crave this Lake 
to be Ropr arc all times, nor is there an 2pparent Realon here 
asthere, this Purſuit being founded only upon a conjecural 
prejudice, and in theſe cates, the Prohibition is made ne- 
ceſſar by the generality , and frequency ot Occu:rences, and 
yet though fo cizcumſtantiared,, there is ſtill a pu-lick Law ne- 
ceffar, And when a publick Law diſcharges the tree exerciſe 
of Prope:ty, it o:dains him in whoſe favours the Prohibition 
is, to retound his Expences who is prohibited: Noris the 
Common-wealth here preju-!g*d ſo much by this, as it would be 
by the contrare, tor thereby all Coal-heughs, Lead-mines, and 
the winning of other Minera!s would be diſcharg*d; whereas it is 
encertain it this water chaſeth away the Salmond, which are at 
beſt bur a caſuaſity, and which will 99 but from Tweed ro other 
Rivers in Scotlazd, tor they cannot ſtay in the Sea, Salmond- 
fiſhing is but an accident to Rivers, but there being the common 
porters is their nataral uſe, Thus ( my Loids ) you ſee that we 
contend for what is natuial to Rivers,they for what is but caſualy 
we are founded upon the niture and priviledge of Property, 
. they upon meer conjeQures, 
The Lords enclin'd ts ſuſlain Hainings Defence ; but before 
anſwer , they granted Commiſsion for examining upog the place, 
what prejudice was done, | For 
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For the Viſcount of Stormont , againſt the 
Creditors of the Earl of Annandail. 
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SECOND PLEADING, 
Whether a Clauſe prohibiting to ſell, will prejudge Creditors, 


T3 deceaſt Viſcount of Stormont , having by his 
Majeſties favour, and his own induſtry , acquired the 
Lordſhip of $co0z, he did tailie the ſame to Mungo Vile 
count of Stormont, and the, Heirs-male of his body ; which fail- 
ing,to Fohn Earl of Annandail,and the Heirs-male of his body g 
which failing , to Andrew Lord Balvaird, and the Heirs-male 
of his body; and to prepetuat his own memory, as the reward 
of his induſtry, he did cauſe inſert this Proviſton in the Charter 
and Seafine, viz, That it ſhould not be lawfull to the (aid 
Mungo, to diſpone, or wodſet any of the f2ids Lands ſo tailied, 
or todo any deed whereby the ſaids Lands might be evidted or 
appriſed from them , without the conſent of all the perſons 
contained in that Tailzie, or their Heirs z which it they con- 
rraveened, that they ſhould, ipſo fafo, looſe all Right or 
Title tothe ſaids Lands , and the Right thould accrels to the 
next Heir. 


; The late Earl of Annandai! , having very profuſely and un- ; 
neceſſarily , ſpent not only his own Eſtate, but likewayes cons * 


tracted 
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(46/5 CER 
erated debts, for which the Lordſhip of Scoon is appriſed , this * 
Viſcount of Stormont , as immediat Heir of eailzie , craves 
that it may be declared , that the Right ro the ſaid Lordſhip of 
Scoon is devolved upon him by the forſaid contravention , and 
that he ſhould enjoy the ſaid Eſtate, free trom any debts con- 

tracted by the Earl of Anrandail, 
Though this purſuit appears clearly to be founded upon the 
exp:els will of the firſt Diſponer, who as he might not have 
diſponed , ſo might have qualified his Diſpoſition with any 
conditions he chought fit; and albeit ſuch clauſes as theſe tend 
effectually to prelerve illuſtrious families, yet the Creditors 
of the late Earl of Annanaail do alledge, that though this his 
contraſting of debt may furniſh aRion againſt the Earl of 
Annandails Heirs, for any prejudice they can ſuſtain by his 
contraveening the foreſaid Proviſion, and though by vertue of 
this Padtum de non alienando, all the perſons in the tailzie were 
bound up from ſelling the ſaids Lands , yet no pation, nor 
proviſion could annull debts, which were bona fide lent by them, 
to a perſon who ſtood inthe Fee, Which Detence they urge by 
many ſpecious reaſons, as firſt, That there is nothing ſo con- 
trary tothe Nature of Domintum , and Property, as that he 
who is Proprietar ſhould not have the free exerciſe of his Righc 
and Property , which tree exetciſe conſiſts in the liberty to 
alienat, anc to make uſe of what is bis own, for defiaying his 
juſt debt, and anſwering his neceſſar occaſions; and they pre- 
read, that it were moſt abſurd and inconvenient, that a 
perſon ſhould be raiſed to theritle and dignity of a Noble-man, 
and ſhoula be confeſt by the Law,to have an abſolute righr'to an 
Eſtate, and yer that though he were captive in the Turkiſh 
Gallies , heſhould not be able to raiſe money for redeeming 
himſelt trom that bondage z and which ſeems yet more repug- 
nant to the inclination, and intereſt of the Diiponer, that if a 
Fine were impoſed with-aſlurance , that it the Fine were not 
payed , the Eſtate ſhould forteir , yer the Proprietar behoved 
F idly 
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.idly to ſtand , and (ee the Eſtate ſink, And though an ad- 
vantagious occaſion offered of buying his own Superiority , his. 
multers, or any ſuch advantage yet the Heir ot tailzie could 
not raiſe money for that uſe, nay nor for alimenting himlelf, 
if the Rents periſh'd by war, or other accidents, This is to 
have, and not to have an Eſtate ,.4 paralitick Property, and 
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an uſeleſs Right, Toallow, that ſuch a Clauſe in a Charter, 
might annull all chedebts contraed by him co whom it is grant- 
ed, were todeſtroy and ruine Commerce , which is the very 
ſoul ofa Common-wealth, and which by how much it is in- 
cumbred by unexpeed Clauſes, is by ſo much impared and 
burdened, Commerce doth oftimes require ſpeedier returns, 
and diſpatch , then can allow a ſerious conſideration , ofall the 
ſecurities and evidents of choſe , with whom we deal z neither 
are theſe alwayes ready to be produced , nor doth the Law 


in what relates to Commerce, conſider all that a Lender may do: # 


for ſecuring himſelf, but what is ordinarily done , and it is moſt 
certain, that the moſt exa&t mendo not enquire into the ſecu- 
rities of thoſe with whom they contract in leading money, and 
though ſomething may be pleaded in favours of ordinary clauſes, . 
which either Law, Cuſtomes, or Deciſions have allowed , yer: 
it were extraordinarily prejudicial to Commerce, to make a man- 
forfeit his ſum , becauſe he did not guard againſt paidFum de non 
contrahendo debitum , a pation as unſuicable to the nature of 
Propriety, as unuſal in this Kingdom : and though the Legiſla- 


tors do in ſome places allow ſuch pactions as theſe, as is * 
Clear in Lege Majoratus in Spain, yet they are made tollerable- * 
there, becauſe being introduced by a publick Law, they are - 
univerſally known, and he who contracts with perſons {o pro- 
hibited there, forteits his ſum , becauſe he negleRs a publick * 


Law, and not becauſe he contemns the privar prohibition of 2 
Diſponer, Nor are ſuch paRions as theſe to be ſo ſeyerel 


obſerved, as neceſlar for preſerving Noble Families, and ſo fit: | 
for our. Kingdom, which ſubliſts by theſe; for if the nature of | 


T 


Pro« . 


— 


Propriety were to be alcer'd, in ſohigh a meaſure, as it is b 
this pat on, it could in juſtice only be alrered by a public 
Law, wherein the Eſtates of Parliament ( who are with us 
only Judges of whar is convenient for the Nation in general ) 
might declare , that ir were fit to turn ſuch a paQtion as this 
intoa Law: and ſince for ſo many Ages, the Parliament has 
not thought this fir, nor have privat tamilies ever introduced 
any (uch paCtions till now , we muſt either judge, that theſe 
are not fit for privat families, or that thoſe underſtood not 

their own interelk, 
As to ſtrict Law, whereupon this purſute is only founded, the 
Creditors do repreſent, that though Lawyers have allow'd 
atFum de non alienando, yet they have extended it no further, 
then to annull Diſpoſitions made contrary thereto; but they 
never ſtretch'd ir ſo tar,as to annull all Debts contrated by the 
perſon prohibited to diſpone, /, ea Lege, C, de condid?, ob, cauf, 
dat, 2, Though they allow'd theſe prohibitions, guando in- 
ducts erant & Lege, 4 Fudice, aut a Teſtatore per ultimam volun- 
tatems z yet they did not allow ſo much fayour to Prohibitions, 
which are only founded ſuper pattis viventinm, as is clear by 
Cray. l, primo diages, 15, Omnes terre, (inquit ille ) in 
Fendum dari poſſunt, niſi que 4 Lege, Fudice, aut Teſtatore in 
wuitima voluntate dari prohibentur, 3, Lawyers do not allow, 
that ſuch Prohibitionsas theſe, though refolatively conceived, 
ſhould abſolutely annull all alienations made by the perſon pro- 
hibited, except the Prohibiter reſerve ſome Dominium and Pro- 
perty to himſelf in the thing diſpon'd , by vertue of which re- 
ſervation, he has power to quarrel all deeds done, and the 
perſon ro whom he diſpones is becauſe of that reſervation, not 
ſoabſolutely in the Fee , or Property , as that his Diſpoſition 
ſhould be unquarrellable , as is clear by Bartel. and Baldus, 
both ad L, Sancimus, Cod, de reb, alien, non alienand. where 
they conclude, quod i is cui promiſſum eſt , de non alienando 
reſervavit ſibi jus aliquodin re , hypothece, wel dominij, impe» 
F 2 ditur 
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ditur tranſlatio , aliter non, & etiamſi pactum adhbibitum fit i | \ 


ipſa traditione, & cum patto reſolutivo, tamen non impedit 

minij tranſlationem, ſed illo caſu alienans tenetur tantum 'ad 
tre, And theretore, ſeing the Diſponer reſerved no right 
to himſelf, but that the late Earl of Annandail was tully in the 
Fee, Ic were againſt the principles even of ſtrict Law, that 
debts contracted by him ſhould be annull'd , as contrary to the 
Prohibition, 4.. When a perſon is prohibited to alienat, that 
Prohibition is ſtill reſtrited ro voluntar and unneceſlar aliena- 
tions, the deſign of the Diſponer being to curb ſuch ot his 
ſucceſſors , as ſhould be luxurious , bur not to, bind them up 
when frugal}, in occaſions that are neceſſary and advantagious z 
and the Law is content to own ſuch paCtions , i» odinm ot ſuch 
aShave fed the luxury, or prey'd upon the ſimplicity ot thoſe 
with whom they contracted , without any delign to vex 
Commerce, or to preclude thoſe ſucceſſours from being re- 
lieved in their honourable and neceſſar occaſions, Prohibite 
alienatione \, tantum wvoluntarie. probibite cenſentur, neon vero 
meceſſarie, neceſſitas enim Legem non patitur, as Reiters oblerves, 
frat, de alien, cap, 6, ſec, 4, which may be further clear , per /, 
5. f. depet, hered, & 1. 69,5, 1, f. de legat, 2, And ſuitably 
to this , though in our Law Ward-lands recogniſe it they be 
voluntarily diſpon'd without the conſent of the Superiour , yet 
heis allowed to (ell the leſs half of his Lands without the Su- 
periours conſent, which is allowed by the Law to relieve bis 
neceſſities; and though he cannot voluntarily alienat the greater 
half, yer all che Few may be appryſed from him by his creditors, 


for ſatisfaQion of his juſt debr, And therefore, ſeing the late ! 


Earl of Annandail was known to bea judicious perſon, and to 
have lived very ſoberly , and that theſe debts can be- inſtruted 
to have been contracted for relieving him out of the neceſſities 
unto which he was thrown by the iniquity of the times , and 


his conſtant adhereing to his Majeſty ; Ir is by theſe Creditors, F 
pretended , that theſe debts cantwt be. annull'd , as contrary | 
to. 


_——_— 
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fo that prohibition, which chey neither did, nor were oblieged 
ro know, And fince our Law has thought , that Inhibitions 
and Interdi&tions ſhould be publiſhed , and regiſtrat for putting 
'theſubjets in mala fide , It can never allow, that ſuch clauſes 
25 theſe which are neither publiſhed, nor regiſtrat, ſhould pro- 
duce the ſame effec, 

To theſe. Arguments ,.they- add, that God Almighty has 
oftimes teſtified his diſpleaſure againſt ſuch Clauſes , wheteby, 
his Providence is inſolently bounded by vain man , who en- 
deavours to build himſelta Babel againſt Heaven , and by 
which Clauſes likewiſe, man will endeavour to- perpetuar 
his own memory here , an call his Land to all Ages by his own 
Name, againſt the expreſs advice which the Scripture gives, 

I do confeſs, ( my Lotds ) that thoſe ſpecious pretences, 
eſpecially when preſt with ſo much zeal , and eloquence , may 
make impreſſions upon ſuch as are not intimatly acquaint with 
the principles of Law; but I hope, where we have ſuch Judges 
as your Lordſhips, there can be little hazard from ſuch objeRions: 
but before I endeavour to (atisfie theſe, Icrave leave ro lay out: 
before your Lordſhips , thoſe grounds whereupon my Client: 
founds his purſure, | 

Tr is an uncontraverted, and firſt principle of Law, that quil/- 
bet eſt Dominus,c& arbiter rei (ue,and therefore may diſpoſe upon-' 
his own as he thinks fit; nor can any thing leſs then a Law bound 
the exerciſe of this Power, and every man being Judge of his 
own conveniency , Lawyers co very propetly term the conditi- 
ons adjected by a diſponer,/eges contrad7us,and theFeudaliſts call 
the conditions under which a Few is diſpon'd, leges feudi; feuds' 
(faithZaſius) 2 patt's contra naturam ſuam ſunt tranſmutata,patto 
Pr egravante naturam feudi: and albeit our Law has defer'd very 
much to equity,and to the principles of the civil Law;yet privac 
rranſations betwixt parties , are not to be limited by thoſe: 


' But pactions are to be obſerved amoneſt them in their full ex- 


rent, as is ordain'd w.th us by an AQ of Sederunt » 1573, Law 
may. 
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may be receded from by privat Pations z and therefore, mnch 
more muſt privat Pactions bind where they are contrary to no 
expreſs Law: and fince patFum in re familiari equipollet juri 
pualico, Reg, Maj, lib, 3, cap. 10, & lib.c.cap,z1, Ir neceſſarily 
followes, that asa Lawor Deciſion might have eſtabliſh'd their 
pattions, de won alienando, & non contrahendo debitum , which 
is acknowledged by the Creditors themſelves, that a condi- 
tion inſert in a Charter may do the ſame as effeually : and if 
the pretence of publick Equity and Commerce, might alter 
the deſtination of a Diſponer , or mutual paRions of privat 
Perſons, what uncertainty would this occaſion in Humane At- 
faires? or who could be ſecure, that the TranſaRion he made, 
ſhould hold ? For there are tew men who do not differ in their 
conceptions about Publick Commetce z this were to unhinge 
all privat PaQions,, which perſons had at firſt ſuiced to their 
own neceflities , and inclinations, and to make Judges who 
ſhould be ty'd te a fixed rule,unreſtrain'd arbiters,over the affairs 
and fortunes of the people - for they might , almoſt inall caſes, 
recede from privat tranſaions, upon pretext that they are con- 
-trary to publick good, equity, or commerce, But it any conditi» 
ons adjefted byDiſponers are to be obſerved, ſurely thoſe which 
are adjected in a tree gift and donation are moſt to be obſerved g 
and it is certainly contrary to reaſon , that he who needs not 
dif] _ his own Land except he pleaſe, may not diſpone it as he 
leaſeth, | 
> As the Law hath been very tender of the intereſts of all Pro- 5 
prietars, ſo of all others, it hath-been moſt tender of thoſe rights, * 
whereby men have declared how their will ſhould be obey'd, * 
and their memory perpetuated after their death. Law defign= |; 
ing thereby at once to encourage men to be frugal , becauſe they 
may know that what they have gain'd by their induſtry, ſhall be: 
diſpoſed of according to their will z and to comfort men againſt”? 
death, becauſe they may knowthat their will ſhall be as exactly® 
execute, as if they themſelves were ſtill alive , Uri quiſque de re: 


us legaſſit, ita jus eſto, The Lawin allContraQts,conſiders moſt, 
what was the deſign of the contraCters,and when any thing is diſ- 
pon'd fora particular cauſe,when that cauſe fails, the diſpoſition 
falls 3s caw'a data, cauſa non ſequuta, & ſi ea lege donavi, defefius 
64u[4 impulſive reſolutionem contrattus inducit , quia ea lege do- 
yavi cum alias non [em donaturns , I, cum te, c, de padt, inter 
empt, 
That ſuch paRions as theſe are very lawful , and ordinary, 
is clear both from the civil , and feudal Law, For by the civil 
Law, though there were tailzies,yet the Romans had their fdei- 
commiſ[a ,. which did very much reſemble them , and by which 
the Perſon cujus fidet res erat commi(ſſa,could neither diſpone nor 
impignorat z and it he did diſpone or impignorat, that perſon 
in whoſe favour the fidei commiſſum was granted, might not on» 
ly purſue the diſponer for damnage and intereſt , but might like= 
wile annull what was done contrary to the truſt,as is clear, |, fy, - 
cod de reb.alien, non alienand, Sancimns. five lex alienationem in- 
hibuerit, ſive teſt ator hoc fecerit, ſive pattio contrahentium hoc ad- 
miſerit, non [olum dominii alienationem, vel mancipiorum manu- 
wiſſionem eſſe prohibendam, ſed etiam n[w« fruttus dationem, wel 
hypothecam, vel pignoris nexum petites prohiberi; ſimilique modo, 
& ſervitutes minime imponi, nec emphytenſeos contratum, niſt in 
his tantummodo caſibus , in quibus conſtitutionum auttorit as vel 
reſtators woluntas , vel pattionum tenor qui alienationems inter-= 
dixit, aliquidtale fiers permiſerit. | 
Theſe Clauſes, De xon alienando, & non contrahendo de« 
bitum , are moſt allowable by the Feudal Law, where ſuch 
Tailzies are called Fenda Gentilitia, & Fenda ex Patti Provi- 
dentia , pea, and by the Feudal Law, it was not in the power of 
him to whom it was fi: ſt diſponed, to altenat or affect the Few, 
either in prejudice of the Superiour , or of him who was nexc 
to {ucceed : and what is more ordinar with us, .then ſuch obli- 
gations in Contracts of Marriage © Sir Thomas Hope is of opi- 
nion, thata Right granted to a man and his Heirs, ſecluding A(-- 
| hguayes, - 


oo 


ſignayes , could not be compriſed by a Creditor ; and ſure that 
excluſion is not ſo valid,as a Claule irritant and reſolutive,which 
is acFus maxime explicitus & geminatss. 

From theſe Principles, there do ariſe very natural anſwers to 

the alledgeances proponed for the Defenders ; for whereas it is 
contended, that ſuch reſtraints as theſe are inconſiſtent with Pro- 
perty, It is anſwered, that there is nothing more ordinar then 
to qualifie Propriety, as appears clearly by the nature fidei-com- 
miſsi, padti gentilitii , and very many other inſtances, and 
even in our Law, Ward-lands cannot be diſponed upon without 
the conſent of the Superiourz and it is more contrary to the 
nature of Property and Dominium , that a man cannot diſpone 
upon what is abſolutely his own, under what reſtrictions and' 
qualifications he pleaſes, then that he who hath only a qualified 
Dominium, ſhould be in a capacity to diſpone ablolutely, upon 
what was not abſolutely his own, That Maxim wheteupon 
we found, that quilibet eſt moderator & arbiter res ſue , has no 
exception expreſt in .it, whereas the definition of Dominium 
inſiſted upon by them,which is, that it is Fus de re ſua libere dif 

ponend;,has an exception adjected to it, which is, nſ/ quis Lege 
prohibeatur ; under which word Lex, the Dodtois alwayes com- 
prehend pa&um, and to prevent all miſtake, ſome do expreſly 
ſay , niſi quis Lege wel padto prohibeatur : So that in vain do 
they found upon the nature of Dominium, lince the veiy defi- 
nition of it doth contradi what is alledged, 

To the ſecond difficulty, bearing that theſe Clauſes are des» 
ſtruive of Commerce ; Ir is anſwered,that the liberty of dif- 3 
poning upon our own, as we think fit, doth more nearly con- # 
cern us, then the liberty of Commerce , eſpecially in this * 
Kingdom, which ſtands more by ancient Fimilies, then by Mer 
chants; and therefore ſeing theſe Clauſes tend neceſlarily to pers | 
peruat Families, and the other doth only tend to the betrer bes; 
ing of Trade, we ought to prefer the pur{ute to the defence,” 
And to what purpoſe thall we gain an Eſtate by Commercey 

whe 


when we cannot ſecure it by ſuch clauſes? . Nor are theſe 


clauſes deſtrutive of Commerce, as is alledged, more then In- 
hibicions or Interdi&ions, and ir is eafter to-read a Charter, then 
eo try the Regiſtetsz and England and Spain , which are more 
intereſted in Commerce then we, have by allowing ſuch Clauſes, 
evidently declared, that they think them not abſolutely incon+: 
ſiſtent with Commerce, Bur the truth is, real Rights are'nac 
the foundation of Commerce z for Commetce 'is mainzain'd 
upon the ſtock of perſonal Truſt, and the main thing which 
Traffiquers relye upon, is the perſonal Truſt which is amongſt 
them,and not the conſideration of any real Rights, 

I do not conceive my ſelf oblieged to take much notice of 
the Creditors being in bona fide to contraft with the Earl of 
Annandail , for it Annandail had no power to burden that 
Eſtate , their bona fides could not give it him nor could a Cre- 
ditor appriſe trom him that to which he had no right, no more 
then I can compriſe one mans Eſtate, for another mans Debt : 
andit Anxandail had only given a Back-bond , declaring thar 
the Eſtate was only in his perſon by way of truſt, the Creditors 
could not have appriſed it for their Debt, though they mighr 
likewayes have alledged that they were in bona fide to lend. 
For, the Law conſiders only boxa fides , where thoſe who al- 
ledged the bona fides , did exat diligence, which theſe Credi- 
tors cannot alledge ; for if theſe Creditors did not at all cat{ 
for Annandails Rights to Scoop, they cannot be ſaid to have laid: 
our their m_ in contemplation ot thoſe Rights, but in con= 
templation of his other Eſtate, or upon the account of a perſa- 
nal Truſt ; orif they did call tor thoſe Rights, they might 
have very clearly ſeen his Prohibition , and conſequenly would 
_ been fecured againſt lending upon the taith of this 

ate, ' 

Whereas it is urged , that ſuch Prohibitions as theſe, are 
only allowed, when they are introduc'd by Teſtament , by a 
Law, or by a Judge z bur not when they are introduced- by 

G Contracts 
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Coritrafts or Diſpofations, inter 21v07 , It is anſwer'd , that if 
it be allowable the one way ,-. it ſhould be the other, for the 
deſign is rather more deliberat in a Diſpoſition, then in a 
Latcer-will: for the one nfes to be an adt of health, and the 
otherof fickneſs, and the ones as contrary to Commerce ag 
the other is : and itany weight be laid upon the favour allow'd 
the Law to\u/timg voluntas , upon the accone of conſoling 

e Teſtatorin obeying what he deſigns , this favour is equally 
communicable to/both , for in both there isa Deſignation made 
of rhe way and manner of fucceſon,, in which a dying ma 
isas much concerned , when he makes 2 Defignation by 
Difpoſirion -;, as when he makes it by a Teſtament ; and 
theretore ,” Ler | ſ#bſtitutions contradtaciles ont les meſmes; 
_ en France, que les Teftamentaires , dans la prohibition 
alientr , 23 Lowet obſerves, tit, 5, num, 9, and tor which he 
cites many deciſions 5. and where he obſerves very jadiciouſly,, 
char the reafon why the Roman Law did not atlow theſe Sub- 
fticutions, and Prohibirions in Contracts, as it did in Teſt2- 
ments, ' was, becauſe Teftaments was the only way amongſt 
chem of diſponing upon Eſtates , and of making Subſticucis 
ons, and fidei-commiſſa; to make which was not allow'd by 
ContraQts, quia aufercbant teſtandi liberam facultatem. , which 
ſubtilty is notnow allow'd in this Age : tor on the contrary,; 
Tailzies and Contracts of Marriage, are now the ordina:y; 
wayes'of diſponing Eſtates, and if men: might alter ſuch de- 
ſtinations of Contracts , ſuch as do contract with them would # 
be in a hard condition, 
Not is there more weight in that patt of the alledgeance, * 
which” bears, that- thoſe Prohibitions do only annull deeds-* 
done in favours of him who has reſerved ſome Right in his! 
own perſon ; for Tailzies with ſuch Prohibitions , do impl : 
treſervation in favours of thoſe who are to ſucceed, and rhe® 
Tailzie is in- that caſe bur a Right ot Truſt to the behoof' 
of the- Family z and rhe: Proviſion ia their fayours eany 
N po 08 
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pollent t0a reſervation, Thedeſign of both is the, ſame, and 
therefore they ſhould both operat the ſame effeR, 

Diicourage not, ( my Lords) ſuch as love to be frugal, 
becauſe they hope their Eſtate may remain with their Poſterity, 
encourage not ſuch as reſolve to ſhake looſe , by their Prodiga- 
lity , what was eſtabliſh'd- by their wiſe Predeceſſours: By 
favouring the Creditors Defences , You will but gratifie the 
x odigality of Heirs, or the lazineſs of Creditors, whereas, 


y ſuſtaining my Clients purſute, you will ſecure us as to 
our own pactions, and as to your deciſions s you will per- 
peruat Noble Families, and bound the Luxury ot ſuch as are 


£0 lucceed, 


The Loris ſuſtain'd the Purſute , and repell'd the Defences 
Propon'd for the Creditors. 


For theL:ady.Carnagie and her Lord, againſt 
a0 the Lord: Cranburn. 
THIRD PLEADING. 
. Ihether Tax'd-wards be lyable to Recognition, 


My Lord Chancellor, ws - 


He late Earl of Dirletown having no Children; beſid, 

| two Daughters, and having an Eſtate conliſting of 

Lands in Scotland and England, did very judicionſly at 

firſt reſolve to matry one of them in Scotland, and the other it 
England, and in purſuance of this deſign , he beſtowed 81; 

b 3 the eldeſt, upon William Earl of Lanerick, Secretary of Scot= 
land,Brother to Duke Hamiltoun, but which was more, a per- 

ſon admir'd for his heroick Vertnes ; and whoſe Alliance way! 

courted at any rate,by the moſt eminent Families of both King 

doms, The younger of theſe Daughters, named Diana , was' 
match'd thereafter to the Qord-Cranburn ; and as the Earl of 
, Lanerick could not buthave juſtly expected all , or at leaſt the: 
far greateſt ſhare of that -Eſtate , So the Lord Cranburn could * 

ſcarce have expected thereafter any thing aboye an orCinar Pore" 

tion: Yer, ſuch is the capriciouſneſs of old men, that the Earl? 

of Dirletown: did, ' in anno , 649, by the impreſſions of ſome” 

who were inveterat.cnemies to the. Family of Hamiltous , diſs 

pone the Lands of Tawerweek, Fenton, &c, failing Heirs-male: 


3 
ef his own body, to Fames Þ; his Grand-child, and the Heirs» 
male of his body, . 

His Majeſty finding-, that the ſaid Eſtate was moſt illegally 
diſpon'd to Fames Cecil, pry =, conſent as Superiour, they 
holding Ward of Him , -and that he had thereby defrauded the 
juſt expeRations of ſo worthy a peiſon as the Earl of Lanerick, 
and ſo the Landsrecogniz'd by the (aid Diſpoſition, did gift the 
ſaids Lands to the Lord Bargeny, for the behoot of the Earl of 
Lanerick; upon which Gitt of Recognition,there is now a De- 
clarator purſued by the Lady Carnagie , eldeſt Daughter to the- 
faid Earl of Zanerick, who thereatter bec2tme Duke of Hamil- 
$0#n,wherein ſhe craves, that it may be declat'd by you, that ſhe 
has the only Right to theſe Lands, 

There are very many Detences propon'd for the Lord Cran- 
burn , which I ſhall endeavour thus to ſatisfie. 

Thehiſt is, Recognition has only place ix feuds refFo & pro» 
prio, whereas theſe Lands hold Tax'd-ward , in which manner 
of holding, all the caſualities are taxed to a very inconſiderable ' 
ſum ,.which ſum is deſigned to be the only advantage that ſhall * 
accreſs to the Superiour : and the reaſon why Ward- lands res 
cognize when they are ſold without the Superiours conſent, is, - 
becauſe the Superiour having ſo great: intereſt in the Lands - 
which hold by ſimple Ward , as to have the Ward and Mare 
riage of the Vaſſal, the Law did therefore obliege himnot ro | 
alienat that Land, without the Superiou's conſent z which rea- - 
ſon ceaſeth,where the Ward is tax'd, the Superiours intereſt be- 
coming very incon{iderable by the Tax: nor can-it be imagin'd, - 
but that the Superiour, having diſpenſed with the great caſuas 
Jities of Ward and Marriage , has conſequently diſpenſed with 
the ſaid reſtraint, Cui datar majus', datur minus, prafertim wbi 
wins inheret majori & eſt ejus acceſſorium, - 

- For ſatisfying which difficulties , your Lorcſhips will be 

pleas'd to conſider, that our. Law appoints all Ward-lands to 

recognize, it ſold without the Superiours conſent , and makes 
ng ' 
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-no diſtinftion betwixe ſimple and tax'd-ward , the general is 
founded upon expreſs Law , and there isno a__ warrand for 


excepting rax'd-ward, 2,Seing theſeLands conld not have been 
fold before they were rax'd,, by what warrand can they be ſold 
ſince they were tax'd? Seing though the caſaalities of Ward and 
Marriage weve tax'd, and t theſe caſualities expreſly re« 
mitted, except in fo faras they aretax*dy yet there is no.power 
granted ro ſell , without the Superiours confent'; Nor 1s the 
priviledge remitted by the Superiour , Er fendum alteratum in 
wna qualitate,non intelligitur alteratum in aliis & attns agentiun 
non operantir altra conceſia, 3, The power of ſelling with- 
out the conſenc of the Superiour, is different from the caſualis 
ties of Ward andMatriage, which are here only tax'd , for Few- 
holdings are oft-times burdened with chis reſtraint, and this re 
ſtraint was of old raken off exprefly by warrands under the 
Quarter-ſeal, without taxing the other caſualities ; So that this 
p—_ differs trom theſe , and the one cannot be compre 
ed unde: the other, | 
T he ſecond Defence is, that by the Feudal Law, Recogniti 
on ob alienationem feudi eft crimen,& delittum feudale , againſt 
which error, etiam probabilis ignorantia excuſat ; as is clear 
dib. 2; tit. 31, The words are, Pnuod enim dicitur alinatione 
feadum aperiri domino , intelligendum eft cum 4 [cientibug 
«lienatum et beneficium, which are the words of the ſaid Law? 
wherenpon, Secinus, reg, 153, though hedo give it as a rule, 
that Emphyteuts rem emphyteuticam vendens a jure #4 reg ue 
lariter cadit , contorm to the civil Law, 1, ffrnal, C, de jure em" 
phytentico,he ſfabjoyns theſe words, Fallit nbi emphytenta vendes © 
fat 4gw0rans rem eſe emphyteuticam ; and accordingly » Crais, dt: 
recognitione, lib, 3, diages. 3, and in the caſe of diſclamation,” 
lib. 3, diages, 5, layes down for an undoubted principle, zhat* 


eerie crafſs excuſat feudalia delitza, And here , tl £ 
Wad-lands ſhould recogaoice , but in fafFo, & hypotheſt , his 
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cheing of the riatnre, & in che term$forefaid, he might 
; > a without hazard, as to which, an error in him,, who was 
4n illicerar man was very excafable , eſpecially having con- 
ſalted Peritiores , and having been aflur'd by yery eminent 
Lawyers, that there was no hazard in png thoſe Lands, 
without the Superiours conſent , they holding Tax'd-ward, 
which was ſufficient co have defended him in ferdo amittends, 
Towhich it is anfwered, that ignorance of the Law excuſes 
no marry and the caſe having beenat beſt dubious, the Vaſlal 
ſhould not have hazarded upon what the Law might con- 
ſtru& co be a diſowning of his Superiour z and ſince every man is 
oblieged to know the nature of his own Few , the Law doth 
p:eſume, that every man doth know it, Nawquned incſſe debet, 
inefſe preſumitur z and therefore, Craig doth very well con- 
clude,pag.344. tit, de recognitione, that Ignorantiam,pretendens ' 
vix andienaus ft, cum ſit craſſa iznorantia, feuds [ni conditi« 
encm ignorare: and though he obſerves there, that excuſabitur, . 
qi feudam [num non militare credidit , cum militare eſt; yet, 
that cannot be extended to this caſe , wherein the YVaſlal 
certainly knew that his Few held Ward : and though the Law 
ſometimes doth excuſe a Vaſlal , who had reaſon to doubt the 
condition of his own Few , becauſe of ſome myſterious Clauſe, - 
or becauſe he was a (ingular Succeſſor , and had not recovered 
the Writes of the Few as to which he tranſereſſed,or was necef- 
ſrtare to do the deed, for which he was challenged, by poverty, 
or ſuch other occafions , yer, that in the general, ignoraticedid 
not excuſe deliffa fenudalia, is very clear by the opinion of the 
leanedeſt Feudalifts, Lawr,Silv, dc. fend recog queſt, 60, pr epof,” 
In cap, 1, S, praterea de prohib, fend. alienat, And inoucLaw, ' 
it was never found, that ignorance did defend againft'recogniti= 
on, the falling ot an eicheir , diſclamation', &c. And it the” 
Superiour were oblieg'd to pos the Vaſſals knowledge, it : 
were impoſſible ever he could prevail in any putſute; know- 


ledge being a latent at of the mind , which can never be oven | 
we: : 


— _ 


' but by oath; and to refer knowledge to the oath of the Vaſſyl, 


1 
wete not only to fruſtrate the Superiour , but to tempt the' 
Vaſſal to commit perjury '; and albeit the Feudal Law diq'# | 
allow the Vaſſal to purge his guile , by deponing in ſome caſes} | 
upon his deſign , yer that was only allow'd in caſes where the: 4 
external a&t was of its own nature indifferent , ſuch as the$ , 
ſpeaking of contumelious words , ' that were to receive their | 
genuige interpretation from the deſign of the ſpeaker, and 
that did never take place in clear as , ſuch as this is, where- | 
in the Vaſſal hath ſold his Few without the conſent of the#® 1 
Superiour, it ; c 

Thethrid Defence was , that where there is no contempr, 
there can be no recognition; Butſoitis, that as the preſumpe# 
tion of contempt is taken off by the conſtant tenor of the®# n 
Earl of Dirletouns reſpe& for his Maſter, the King , So theW i; 
Diſpoſition is given to be holden of the King, and that im-# 2; 
plyes as much , as if it had been expreſly provided, chaxg# 4d 
the alienation ſhould be null, if the Superiour ſhould not® £5; 
conſent and confirm the ſame, and ſuch an expreſs Provifion® ir 
ſhould have certainly, in the opinion of all Feudaliſts, defended®$ 
againſt recognitions, p, 

Torhis it is anſwered, firſt , That the clauſe, / Dominus® t:; 
mens conſenſerit , doth not detend againſt recognition , th fa 
expreſt , verbis geminatis , & pregnantibas , and unleſs it by 
relplucizely conceived, bearing that it ſhall not be valid alias, Þ ct 
nec alio modo , and although all theſe cautions be adhibir, yer 
many Feudaliſts are clear , that this will not defend againſt Re-'Þ n; 


cogaition , where the perſon to whom the Few is diſponed at-® 
cains to poſſeſſion, as Cranbury heredid; for they think, that * it 
in that caſe it is but proteſtatio contraria fatto,o plus walet, quod: C 
agitur quam quod ſimulate concipitur : and it this were ſuſtain'd*? w 
to. detend againſt recognition , no Few ſhould ever recognize, $ «; 
for theVaſſal ſhould till detraud hisSuperiour of any advantage, ſe 
by inſertinga clauſe ſs dominus conſenſerit z upon __ con» |} 
iderations; 


| 7 
fiderations, your Lordſhips predeceſſours have, by a deciſion 
the 16, of February, 1631, found, that Lands may recogniſe 
notwithſtanding of this condition, 2, The diſponing of Lands 
to be holden of the Superiour, is not equivalent to theclauſe, { 
Dominns conſenſerit;tor the diſponing Lands to be holden of the 
Superiour, prove nit non ex falts waſſali, ſed ex natura feudi, & 
ex tilo, all Fews being given in Scotland,to be holden either of 
the Superiour or the Diſponer , a me, wel de me, as ſhall beſt 

leaſe the receiver; So that the diſponing the Lands to be 

olden of the Superiour , doth not ſhew any clear defign the 
Vaſſal had to require the Super:tours conſent , and conſequently 
cannot detend againſt Recognition, 

To fortifie this point, 1t is urged by the Defender, that 
where there is no prejudice to the Superiour, there can be 
no recognition ; and there is no prejudice to the Superiour 
in this caſe, ſeing the Superiours prejudice is either upon the 
account , that the Vaſlal redditur pawperior, or that the 
diſponing without the Superiours conſent obt:udes upon the 


Superiour a ſtranger ex al'ena familia & inimica , whereas 
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in this caſe , the Diſponer was not pauperior , having re- 
ſerved his own liferent, and in effte&t, the Fee it ſelf, and 
power to burden the ſame, and contra debt, and alter the 
tailzie , and diſpoſe of the Eftate notwithſtanding of the 
ſame; and the Lord Cranburn cannot be laid to be a liranger, 


being deſcenced of the Eail himlelt , and being his Grand- 


child, 

To this it is anſwered , that in Law, all ſuch perſons as are 
not alioqui ſucceſſuri, ” extranes ex tenore inveſtitare , and 
by two expreſs deciſions related by P, Sporſwood and Hope, 
it was found , that Diſpoſitions made to the Brother or 
Grand-child did intef Recognition , though they were like- 
wayes ex familia, Nec licet ( ſaith Craig, pag, 345, ) Yaſfala 
wnum ex liberis ſuis eligere, ſed wel natwe, wel juris eras 


ſequendus, vel domini eled toni res eft permittenda, 
H The 


* (58) Sus 
Thie foutth alledgeance was , that only perfef#a tranſlati 
domini, can infer Recognition z whereas the Safine here jg 
null, becauſe it is given to be holden of the Superiour , aa! 
Safines of that nature are intrinſically null, quo ad omnes effetFuz,” 
except the Superiour confirm the ſame, j 
To this it is anſwered, that {i vaſſalus fecit omne quod in þ 
erat, to alienat the Few without the conſent gf- the Superio 
that alienation will infer Recognition , though the alienati 
was null otherwayes, as is clear by Craiz, Pag. 344. 2uod 
traditionem Vaſſalus fecerit ,. ea tamen ſit invalida & nu 
exempli cauſa ſi chartam dederit , de fundi alienatione tenend 
de domino Superiore,quam Saſina Jequatur, Et dominus Super 
neque confirmaverit, neque ratam habuerit , videtur hanc alien 
tionem nhil periculi [ecum trahere, cum conditionalis videatur 
Jub hac conditione contratta, fi dominus ratam habuerit , 
confirmaverit, que conditio , cum non evenit & alienatio n 
ſit ex defeFu conſenſus Snperioris, & paria ſunt in jure omni 
non fieri, & non jure fieri;,, ſed profefto in hoc caſu puio etia 
feudum domino aperirt , nam quandocunque waſſalus id 0 
fecit & exequutns eſt, quod in je erat, lictt fattum illud de j 
non teneat, tamen quatenus in ſe eft , domini mutationem 
velle teſtificatus eſt fidemque frezit : in hoc etiam caſu a fe 
cadet, licet alienatio wulla ſit, Suitable to which , Baldus 
very well obſerved , that /icet alienatio fit aulla , ob witi 
litigioſi feudum tamen fit caducum , quia in frobibitis non req 
ritur juris effettus , quod enim provibitum eſt effecium ſorth 
nequit ; and if only effeual alienations could inter recogniti 
it.could never be inferred, for all alienations, to which 


Superiour doth not conſent , are null, and by the Act of Par” 
liament, 1633, all Sezfines of Ward-lands granted to bt. 
holden Few, aredeclar'd null , and yet are declat'd to be tht 
groid of recognition, And whereas it is alledged , that; 
Craig, pag. 344, relates the caſe betwixt Mackenzie and Bain 
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Ia which it was found , that Lands did got-recogniſe , becau 
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not regiſtrat within fourty dayes, Itis anſwered, That there the 
V aſſal non fecit omne quod in ſeerat , not having regiſtrat the 
| Saſine nnquayen &. and fo the tradition was compleat z nor did 
* theperſon to whom it was dilponed poſſeſſe in the caſe cited, 
the Land diſponed, as Cranbwra did in this: and by the opinion 
| of Roſenthal , capite, 9, concluſ, 4, Fendum ( inquit ille ) 
. ab(que domini conſenſu aperitur etiamſt alienatio ex alia alique 
can(a forte omiſſa ſolennitate legis aut ſtatuti, aut ſimili , er 
nulla modo poſſeſſio vera & aitu tradita ſit nam dottores in hac 
materia conſiderant prejudicium ipſius domini magis in tra- 
ditione rei quam in alienatione, Yide Curtium, Fun, de feudis, 
pag. 4, num, 85, 

Whereas it is ailedged, t::at the Safine is null, as given upon 
a general Letter of Actu:ney out of the Chancellary , nor are 
general Mandats ſufficient in prejudicialibus, and that this Safine 
was given toa Minor, who was extreamly lxs'd, To both theſe, 
the former anſwers are oppon'd , wherein I have endeavoured to 
prove, that the alienation may be null, and yet may infer recog=- 
nition our Law conſiders not Minority , as to caſualities come 
petent to the Superiour,as is clear in the caſes of Non-entry and 
Rebellion: and fince the Act of the Diſponer, is that which on» 
ly infers recognition , it imports not what the condition of the 
Perſon was to whom it was granted, 

Ir is alſo pretended , that the Safine is yull, as being a&Fms le- 

rtimns qt nonrec:/pit diem, nec conditionem, |, 77, tt, de ree, 
J#r& ; tor l1nce executione attus ſtatim per ficitur, its inconſiſtent 
that ads ſhould be perfedtus , & exequntus , and yet ſhould be 
ſulpended upon 2 condition, as this Safine is, which bears, fails 
#ng Heirs-male of the Earl of Dirletouns body, 

To this its an{wered, that this Safine cannot be call'd afFns 
legittimus , that heing ordinarily a term appropriat to judicial 
Acts, whereas there :$9nothrng more ordinar then chat Saſines 
ſhould be conditional,as we ſee in Saſines, given upon watrandiſe 
Lands, and in Safines tollowing upon Wodfets , nor is it _ 
(204354 GA» that 


; (60) 
that Safines may bear reſolutive conditions, and if ſo, why nor 
other conditions,theſe being ofall ethers moſt ſevere © Nor hays 
any Lawyers written upon this fubje&, who have not divideg! 
Safines in puram & conditionatam, ; 

The fitth alledgeance was, that there can be no recognition. 
where the Vaſſal had power to diſpone,ahd the Earl of -irletp 
had by his Charter, power to diſpone , for theſe Lands are dif: 
poned in hisCharter heredibue & aſſignats,which implies poreſt 
tem aliezxandi, which the Detenders learn'd Advocats do fou 
upon tit, 48. lib. 2, feud Si quis enim ealege alicui feudum 
derit ut ipſe,& [ui heredes,& quibas dederint habeant qui ſic ac 

it poterit verdere, wel alienare ſine conſenſu Dommi ,} for whi 
itkewayes they cite Craig, ditta, diag, 3, Clarns, Hottoman 
other Feudaliſts, 

To this it is anſwered, that this general claaſe hevedibes 
aſſignatis, is only meer ſtile,. and the word aſſignarts is uf 
here improperly;as it is uſed in Bonds, in which a man binds him 
ſelf, his Heits and Afignayes , whereas it is impoſſible for 
man to bind his Aſſtgnayes, Argumentam a ftils is not ſtill pr 
bative, eſpecially in this Age, wherein tiles are become t 
laxe, and in our eldeſt.ſtiles, there is a luxuriancy, which deſery 
rather to be correRed, then allowed , thus TIahibicions forbi 
us toalienat Moveables , and ſingle Eſcheits give right to R 
verſions, albeit our Law reprobats our ſtile in both theſe 
and this clauſe was not deſigned to import a liberty to aliens 
for els there could be no recognition in Scorlaud , ſeing 
Charters bear that clauſe ,: and ſuch as have thar clauſe have 


oftimes been-found to recogniſe , & generales clanſule _ 


extenduntur ad illicitum : and that by the Feudal Law, the word: 
4ſh vatis-is-not equivalent to quibus dederit , is clear ; ſeing? 
che Feudaliſts ufe- no ſuch term as aſſzgnatis and inrour _ 
heredibus legittimis., & aſſignatis., muſt not be interpreted! 
aS if it were equivalent to quibus dederit ,. but to that clauſe uſed 
by. Doors, quibss legittiine dederit z,a0d all Feudaliſts m -po-! 
; eive, 
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(61) 
ficive, that the clauſe quibus legittime dederit,implies neceſſarily 
that the Superiou!'s conſent is ſtill neceſfar, 

Likeas, Generalis clau ſula non extenditur ad prohibita ubi 
firri poteft congrua interpretatio ; But (0 it is, that the word' a(- 

nati may be underſtood of Compriſers, or of ſuch ro whom 
the Vaſſal ſhould diſpone the leſſer half of the Few : So that 
when a Few is granted heredibus, & aſsignatis, it is lawfull for 
Creditors:to compriſe that Few,or for the Vaſlal to diſpone any 
part thereof, not extending to the half; but that Clauſe can 
never import , that it ſhould be lawſull tor him codiſpone rhe 
whole, without the Superiours conſent, that being an interpre- 
tztion which the parties themſelves never deſigned ; and'pri- 
viledges whichare inherent in-the nature of a Few, (as this is) 
are never underſtood to be diſcharged , except whete they are: 
diſcharged expreſly, 

The Detender, my Lords, hath told you, that he propones 
all theſe Detences jointly, which may diſcover to you, how trail 
his own Acvocats judge theſe Netences to be: Arguments 
which are weak, being join'd , may by their mutual aſſiſtance 
plead pitty, but they can never aſtrut the proponers Right, no 
more then many cyphets can make a number, nor many uncer-= 
rainties a certainty : This 1s a ſhift which Eloquence, not Law, 
has invented, and may prevail with Arbiters, but ſhould ſeldom: 
convince Judges, 


The Lords found, that theſe Lands, though holding only Taxts 


ward, did recognize ;. and repelld alſq all the ther Defences, . 
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il or Alexander Carmichael , againſt the ' 
Town of Aberbrothock, 


L— — I Si —— 
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FOURTH PLEADING, 


How far the Borrower in commodato eſtimato, zs lyable, if the 
thing be loſt, vi majore, 


Hen the Town of Dundee was (o fortified, that its in» 
habirants had reaſon to expect ſecurity to the Ships 
which lay under their walls, either by way of defen 
or capitulation, the Town of Arbroth did crave the lend 
Tome Cannons from Alexander Carmichael: but bec2uſe the (al 
«Alexander, as a Burgeſs in Dundee, might have expected fron 
theforeſtid Gatriſon, or trom his "being able to ſail his arm 
Ship where he pleas' d, perfect ſecurity to his Guns , he the 
tore retuſed to lend the lame, till Patrick I allace and oth 
'Ptivac' Burgeſſes of Ar broth ſhould eſt mar the Guns , andÞ#, 
obhldye thenifelves t6 re-deliver the ſaids Guns tree fromal l 
Skaith, harm, or danger, or e|sto pay the ſum of 500, 7, 3s 
the price agreed upon: and that in reſpe& he forelaw, that 
theGuns wete not only lyable to great danger , ex ſua nature, 
but likewayes becauſe Arbroth was a naked Town, wanring / 
-walls, men, and skill, andalbeit the Town of Arbroth did OWe | 
to the ſaids Guns the reſiſtance they made to Crommwels wp” 


(67) » 
in three ſeveral attaques, wherein if they had wanted Gons,there 
Town had been burne, yet ſo unjuſt are the faids Patrick Jal- 
Jace , ani others, that when the toreſaid liquid ſum is charg'd 
for , they ſuſpend upon this reaſon , viz, that this Cone 
trac is commodatum, & commodatarius non preſtat caſas for- 
;vites : But ſoit is, they ſubſume , that theſe Guns were loſt 
caſu fortuito, inſo far as the Detenders endeavour'd to carry 
them to Dundees but being beat in by Cromwels Ships, they 
were forc'd to bury them in ſands, out of which they were 
raiſed and taken by thoſe enemies, 

To which it was anſwered, that thongh :» commodato ſimplictz 
commodatarius nou praftit caſns fortuitos , yet in commodats 


 eftimato , it is otherwayes, which is moſt clear from /, 5, $,3,F; 


commodato , the words whereof are, Ft i forte res eftimata 
data ſit , omne periculum preſiandum ab eo, qui aſtimationem' 
e preſlaturum receperit ; which holds not only in commodato, 
ut inall other Contracts, where any thing is eſtimiar, as is 
clear in the general, by #&; 1.5, 1, f, de eftimatoria, 'Eftimatio 
autem periculum facit ejus qui ſuſjcepit , aut ioitur rem 1Þ[am 
zpcorruptam debet reddere, ant eſlimationem de qua convenit : 
Many inſtances of which general may be given in ſeveral Con- 
tracts , but it ſhall ſatisfie me to name Dos eſt;mata ,. wherein it 
is very clear, that the valuing of things delivered , did obliege 
the receiver to re-deliver either the thing valu'd or its price, 
though the thing valued did periſh cafu fortuito,as is clear, /, 10, 
ff, de jur, dot, Plerumque (inquit Ulpianus) intereſt wir 


' res non eſſe eſtimatas , ideo ne periculum earum ad cum pertineat 


maxime ſi animalia in dotem acceperit, wel veſtem qua mulier ' 
utitur,eveniet enim fi eſt imata ſint & mulier attrivit ut nihilemi-' 
mus maritus earum eſt imationem preftet : which is alſo moſtelear, 
1.10.5. 6f. de ſur,dot, And 1t at any time the Law relax any 
thing of this alledged* ſeverity , in favours of him who receives 
the thing valued, Ic is upon the account that the thing valued 
was Celivered forthe uſg/and advantage, not of him who re- 
/ ceived 


/ 


q 
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ceivedit,; but of him by whom ic was entruſted , as it in on 
caſe, 'my Clients had encreated the Citizens of Arbroth tg re." 
ceive their Guns, and had valued them at the delivery, the® 
Lawin that caſe, would not have burdened the receivers with: 
the loſs, where they gave ao occaſion to the lend , bur in the? 
caſe where the thing valued was lentat the deſire ot the Citizeng 
of Arbroth, and for their adyantage, without any poſſible ad. 
vantage for the lenders, in thatcaſe, which is our preſent caſe, 
the Law doth in expreſs words tye the receivers to re-deliy 
either the thing lenr, or the eſtimation, /, 17, $, 1, ff, de eftim 
toria, Si Margarita tibi eſtimata dedero ut eadem mihi adferes 
aut pretium corum, deinde hec perierint ante venditionem, 1.1 
periculum ſit 2 Et 41t Labeo quod & Pomponius ſcripſit,ſi quide 
eeo te venditorem rogavi meum tfie periculum, ſi tw me tunm, 
neuter noſtrum ſed duntaxat cad we teneri te hattengs 
dolum & culpam mihi preſtes. Nor can this be well doubted 
we conſider the nature of eſtimation.or valuing, and the defi 
+ Fe. IO of theſe who enter iato ſuch contracts, by their eſtimaring e 
| + thing lenge, 
All Lawyers and others are of the opinion, that commodats 
* becomes by eſtimation , anomolum & irreeulare , and the eſti 
ng mation were to no purpoſe if it did not bind the receiver of t 
lend to more then what would follow, ex natzra commodats fins 
plicisz and therefore, ſeing commodatarius was here liable ex c 
pa leviſſima from the nature of the contra , becauſe the Len 
* w-sgiven only for the advantage of the Lender : It muſt ne- 
= ceſlucily be infe;'d , that the Receiver ot an Lend that is valued 
and eſteemed muſt be furder liable , els there would be no diff: 
T ewixt a thing lent ſimply , and lent after it is valu'd, 
and cohſcquently , the valuing betore lending ſhou!d operat no- ? 
thing; ſo that ſeing in an ordinar Lend, the Receiver would be” 
' Jiable in culpam lewiſſimam, the Receiver muſt be liable in <a 
" Jortvitos,where the thing lent is eſtimat before lend ng, there 
Ing nocale altracul;am leviſſimam prever caſus fortuitos, 2.The 
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lender did ſecure himfelf by aBond and the forefaidObligation,to 
reſtore the price,if the thing lent were not free of skaith, hurt or 
damnage, 3, It there wasany thing ambiguous in this caſe, yer 
theclauſe behoved to be extended, ad caſus fortuitus , and that 
muſt be thought to bethe meaning of the parties from the follow- 
ing rules, whereby ambiguous Contradts are to be interpret, viz, 
Firſt,a write is alwaies to be interpret againſt the Subſcriber, who 
ſhould impure to himſelt,that he did not clear what he intended, 
and it were unreaſonable-that his obſcurity ſhould be a ſnare to 
another perſon, ſcriptura ſemper eſt interpretanda contra proferen» 
tem, 2, That in'reaſon ſhould be conſtitute tobe the meaning of 
the write, which if it had been treated of, had certainly been con- 
deſcended to by all parties: But o it is, that it at the time of the 
lending of the ſaids Guns, the Lender had refuſed to lend them 
upon any other terms, then that he ihould have been ſecur'd a- 
gainſt all events , Ir is not to be imagined, that the Borrowers 
would have hazarded their Lives and Fortunes, and the honour 
both of their Country and Town , for the hazard of 500 
pound, and itis as improbable, that the Lenders would have . 
given the Guns, they being ſtated under all the Circumſtan- 
ces above narrated, 3, It may appear both from the circumſtance 
of time, . and the nature of the thing lent, that they foreſaw the 
risk theſe lent Guns were like to run tor none but Idiots would 
not have foreſeen the ſame: and it were againſt reaſon to think, 
that a man would ſecure himſelf againſt an open and ſeen hazard, 
eſpecially being to lend them to perſons who behov'd to buy 
others, it they had not got the lend of thoſe , and who would 
have bought theſe Guns, if the Jender would have fold them, 
.and if they had been fold, the buyers had run all risks, 

To this it was replyed , that fiſt commodatum eflimatum was 
only ſocalled, when the lender did eſtimate the thing lent, and 
. did take the commodatarius only oblieged to reſtore not the 
. thing lent ſimply, but either the thing or value, at the option of 
the receiver , as was clear, becauſe the receiver might have op- 
I pon'd 


7” 786) 
n'd compenſation againſt the lender , when he was purfuingd | 
the thing lenc , or wight make uſe of the thing lent #8/hy ; 
pleaſed , which was nor: our: cafe 3. becauſe the receiyers of the * 
Guns could not have retained the-fame , or have rejected coms ; 
penſacion againſt the Lender, though the lend had been damnjs 
fied, but itwas in the option of the Lender rohavecall'd eithy 
for the Guns, or the eftimationzand this eſtimation and value wg 
agreed upon, to the end that the value might be repeated, if the 
Guns were loſt through negligence, or dereriorarion, bur nor i 
they were loſt vi majore , of caſu fortuito, 2, By the expreſſe 
words of the Bond , the value is only to be reſtored in caſe the 
Guns be damnified, bur there ts no proviſton madeagainſt thei 
being loſt , nor can thac be preſumed to be the meaning of the 
Parties, becauſe ie preſumitar [enſus verborum qui eſt vei gerets 
de aptior , and caſss fortuitus is very contrary to the nature of 
commodatum, 3, This is not only caſas fortwitss, bur inſolites, 
to which no contrag is ever extended, and this caſe of che Can 
nons being taken out of the Sands , con!d never have been fore Þ 
ſeen, (cingir is abſolutely extrinſick,both co the uſe of Cann 
and to the ordinar hazards of Cannons ; and icwas unuſual and 
ominous fora Scots man to provide againſt their being over-ruy 
by the Uſurpers, 4, Theſe Guns had been loft, it the lends 
had retained them, ſeing-the Utfurpers , aſter the raking inf 
Dundee, made prize of all their Ships and Guns, 
To which it was duplied , that the fo:mer Lai was oppon'd, 
bearing that the receiver commodati eſtimati in general ſuſcipit 
omne periculum, and thar is properly commodatum Bo ub; 
intervenitiaxatiopretii: and though there may be fucha commu-- 
datum eſtimatum 2s is mentioned in the reply,yet, that omne com- 
modatum eftimatum is of that nature is denied , and (eing the an 
ſwer is foanded upon an expreſs and general Law,it cannot be tt» 
-kenaway but by a Law as expreſs,clearing, that there is no com" 
modaitm eftimatum but in the caſe inſtanced inthe reply, Like-" 
as the Iaterpreters, and particularly Faber,ad h.l,give-inſtances of 
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tommodatum tf invat um, IN ( caſe where the thing eſtimat is to 
be reſtored , and eſtmatia in general produces that effect of tranſ- 
ferring the hazard as will appear,per {,1,5.1,f.de eſtimatoria; by 
which ut is likewayes clear, that it che thing it ſelt be not given 
back, the eftimation muſt be delivered, and that the eſtimation 
extends not only ad deteriorationem,ſed etram ad interitum Like- 
25 in the general , eſfimatio is called a kind of vendition, as is 
clear by Calvin, in his Lexicon upon that word,and the citations 
there adduced ; and in venditions, the receiver undergoeth all 
hazard, and therefore he ſhould run the ſame hazard in com- 
modato eftimato, AS to the ſecond, It is anſwer'd, that he 
who is oblieged to deliver any thing tree from all hurt and dam+ 
nage, is much more oblieged to deliver back the thing it (elf, 
for it is probable, that he who guarded agaiaſt che lefle danger, 
would guard againſt the greater. 

W hereas it is alledged, that this muſt be the meaning of 
the parties, the former rules are oppon'd, and it is added, that 
chis cafe could never be called caſus :»ſolitus, nor fortuitus, in re- 
ſpe& that is caſus fort#itus which the $skillfuleſt or wiſeſt man 
couldnot foreſee; bur (o it is,every wiſe or prudent man might 
have, and could not but foreſee this; and the brokard res 
gerende aptior is only extended to regular Contrads , bur not 
ro irregular Contracts as this is, wherein it is confeſt , by 
both parties, that they intended to tranſgreſs the ordinar rules 
and nacute of commodatum eſtimatum, and to wreſt the nature of 
this Contract to their particurlar caſey and certainly , ſenſs 
apteor rei gereude at that time was, that the lender, who 
might have ſecured his own Guns, and who was not oblieged 
to lend them, did defign to ſecure himſelf againſt all hazards, 
when he cauſed eſtimat his Guns, elſe, why ſhould he have 
cauſed eſtimat them * And to the third, where it is alledged, 
that the zaiſing of-Guas out of ſand is not the hazard which 
Guns ordinarily run, It is anſwered, that the burying and 
ſinking of Cannons is vety ordinar, but it being foreſeen in 
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general, that theſe Guns might periſh by the Uſtpers', and' 
in that quarrel, that was ſufficient, though evety parricular 
circumſtance was not foreſeen -. for ifche Guns had been ſtollen 
away by night', or had been taken inthe return , certainly 
the receiver would have been lyableyz and yer that is not a 
more ordinar way of lofſing Guns, then this now inſtanced, 

To the fourth , bearing , that choſe- Cannons had beer 
loſt however Ir is anſwered, that the charger is-not oblieged 
ro debate what hazard they would have run, he having {ecured 
Fimſelf by.a Bond, as ſaid is, and that mightbe aſwell alledg+ 
ed in venditions, and yet none ever alledged, 'that the buyer 
did hot run all hazards of the thing bought , and was not oblieg- 
ed to piy the price, becauſe the ſeller would have loſt the 
thing ſold , if it had remained with him --but the truth is; 
the Skipper, ,nor no Burgeſs of Daxdee wants any of thoſe 
Guns which were aboard in-their Ships at that time ;-and it is 
probable, thatthough the Ship and Goods had been taken trom 
this purſuer , he had none toblame-bur theſe Detenders, who 
by borrowing his Goods, diſſabled him to venture to Sea with 
his Ship : norcanit be imagin'd , that the burying of Goods 
in preſence of the whole Town , and leaving their Carriages 
open to the Ulſurpers, . was exadt diligence, nor did ever t 
receivers, after the Guns were taken away, either inform 
the chargers that they might do diligence , or make applica- 
tion.to the Uſurpers tor reſtitution , as'Dundee, St, Tohnſftoun, 
Crail , and other Towns did 5 and wherein they- prevail'd fo, 
that theſe Defenders are not only lyable ad ls fortnitns ex 
natura commodati eftimati, but for not doing exact diligence, 
ex natura commodati proprii, 


The Lords found , that the Borrowers were not lyable to pay the 
price, ſince the Cannons were loſt caſu tortuito, & vi majore, . 


For 


For Sir T homas Stewart of Gairntully;againſt 
Sir Willian Stewart of Innernytie. 
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FIFTH PLEADING, 


How Fury and lucid Intervals may be proven, 


He deceaſt Sir William Stewart , finding his Daughter 
Fean fit enough to marty, did provide her to a Portion 
of twenty thouſand Merks, in which, though he ſub+ 
ſticure Sir William her Brother and others, yet your Lordſhips | 
did,by a ſolemn decifion find, thar ſhe remained ſtill in the Fee; 
and might have diſponed, notwithſtanding of the quality of the 
ſubſtitution, and therefore you did ſuſtain a Right and Afſigna- 
tion made by her in favours of Sir Thomas her Brother, © +: 
Sir William reſolving rather to hazard the honour of his Pas 
mily and Siſter, then the loſs of the Sum z did at laſt alledge; 
that the Afſignation was not valid, ſeing his ſaid Siſter was tus 
rious, both before and after the granting of that Right : where» 
as Sir Thomas, in maintenance both of his Siſters honour; and of 
the Right mace by her to him, did contend, that ſhe had dilucid 
Intervals, and at the time when the —_—_ was granted, , 
ſhe was ſane mentisy for provingiof-which', mutual probation 
was allowed to both Parties, and the Teſtimonies/ having been 
ubliſhed , Ir is now alledged for Sir William , that albeit your 
Lordlhips had tound that his Siſter was in Fee , when the caſe 
Was -: 
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.was at firſt debated , without relation to the condition ingwhich 
ſhewas when the made the faid Right , yer, though theSubfti. 
tution was found by your Lordſhips not to be a ſufficient ground 
” to cake from her the power of diſponing , it behoved ac leaft ro 
the ſaid power, as that ſhe ſhould not be allowed todiſ- 
pone upon thar ſum expreſly againſt the Fathers deſtination, 
except ſhe were proven to be a perſon of an entirely ſound 
ent; and itbehoved to be thonghe,that the Facher per- 
ceiving the frailty of her wit and ſpirit, did only deſign ſhe 
ſhould have an aliment during her [ife,but that after her deceaſe, 
the ſum provided ſhould deſcend to the perſon ſubſticure by 
himſelf, 2, Furiofity is a diſeaſe which ſo diſorders the judge- 
ment,that thoſe who/labour bader it are in Law accounted unfie 
to makeany Right, or to adhibit any conſent, and tury being 
once proven, 1s ſill preſamed to continue: So that it being 
proven that this Geaclewoman was once furious , in ſo far as the 
tore her Cloaths, and did beat them who attended her, it muſt 
be preſumed char'this fury did continue, except this were taken 
off by a moſt pregnant probation, whereia ſhe could be proven, 
notonly to have done acts of folly duriag the time that the was 
about ego that Right, bur that ſhe had for along | 
time, both betore;and atter, enjoyed not only adumbratam guitce 
tem,but an-entire ſoundne(s of judgement,neither tainted with, 
not clouded by that fury , which did formerly incapacirat her to 
make the Right that is now quarreled, For all Lawyers, and 
| Py Lo , do«diftingeiſh berwixta madneſs, which 
aath anly rewaisionem, fed non 4ntermi{sionem, where limplicity 
continues when-the turyiceaſes, and that fury which doth lome- 
rimetotally recede: 'Jn:the fiſt, of which they require, that-che 
perſons quorum furor eff intervaliatus, donotonly att us [apienti 
conwpenrentes , (ed ctiamattss-ſapicntss , 20d that.they ſhew nor 
only a preſent-madnefle, bur that they teftifie by a long tract of 
continged:recipiſceace,. « ſagacity , which proves that they are 
tally cerned to-the vigour of their judgement , and which is 


able - 
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able to take off che preſywpcion which lyes againſt them, chat 
[emvel furihundus, ſemper furibundus preſumitur, Whereas, in 
the caſe here contraverted ,, its prov'd,, that the aid Far was 
at beſt of a very weak judgement , aevyer able to converſe with 
others, nor toadminiſtrate her own affairs z and at the time ſhe 
made the Diſpofitioo,there-is nothing proven which could have 
demonſtrate her to have been in (uch:a locid-incerval ,.avmight 
| . have ſuſtained the aRt.ſhe was theadoieg, the bavingdricours'd 
* ronoman atthac time, nor (o much as read the Diſpoſicion, 

which no wiſe perſog would hayeamicted , and having contra- 

diced her Fathers expres will , without gratifying any of her 

other Relations, 

Bux before any diſtin anſwer can be retwrn'd ro the former 
repreſentation, : your Lordfhips will be/pleafed to confider, thar 
the two greateſt priviledges of mankind are, that by Nature 
he is 4,reaſonable Creatwe, and that by Law he may freely diCl- 
pane upon What, is his wn Whereas ; chis-ungatural Brother, 
deſigns t5 rob his-Siſters -memory/of buth' theſe allowances, 
and by denying her every thing that is fit for a reaſonable 
Creaw:e, burdens himſelt coprove hera Brute, Somewhat 

- .1SCue to the modeſty of her Sex, more to the being dead, 
.( that great Sancuary againſt all malice.) but moſt of-all is due 
.to the name of a Siſter , and therefare, ſeingby:how much the 
danger is great, that may reſulc: from. the probattonby'fo 

much the probation ought tobethe more-concuding and preg- 

nant - Ic doth neceſſarily follow:, that the'probation ro 
deduced in this caſe, ought to beimait conclufive, (cing it tends 
ro take away the __ privitedges whichywere competent:to 
the Deſun&, either by Law or Nature, - | Andalbeir-onr Lav 
allows not the depoſitions of Witneſſes , to prove-in cafes ex- 
ceeding one hundred pounds, yet, by this method, Diſpoſiti- 
ons of the greateſt:conſequence may be-encryat, uponthe depo= 
_ of Witnefles, and that juſt Law nor only:di inced, 
bur cheated : and what danger aze we cexpoled': to-, w _ 
ellows 
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fellows'may, by their aſſertions, prove us to be mad, after owr 


death, and thereby diffame our memories, and alter our deſtina« | 


tions? The ſettlement whereof ,. is the moſt ſerious earthly 
fatisfaRtion which we have in that laſt Agonie, 

(Ir is very remarkable,that Law puts a difference betwixt fatui« 
ty and furiofiry, Facuous perſons,whom we call Idiors,are theſe 
who want ſpirit enough, -tardi ,, bardi , moriones , maccarones, 


qui inopia caloris & ſpirituum laborant : But furious perſons 
are ſuch, as have too much heat and ſpirit z and our Law hath 
placed a diſtintion berwixt theſe two z for though neither * 
Idiotry -nor Furiofity can regs/ariter be proven , otherwayes 


then by the cognition of an Inqueſt upon Brieves raiſ'd out of 
the Chancellary , as is clear by Craze , and by the 66, A, 8, 
P. J. 3. which Inqueſt muſt conſiſt of fifteen neighbours, 
who,knew the perſon who is alledg'd to be furious or idior, and 
who muſt call for that perſon before them, and eximine her, 


ſo zealous our Law hath been for our honour, and ſo jealous 


of Witneſſes, Yet, ſometimes it hath permitted open and 
notorious fury to be proven after the death of the furious per- 
ſon, as in the caſe cited ; but no inſtance can be given, where- 


in Fatuity or Idiotry, was ever ſuſtained to be proven after the 
+ Idiots death : which was moſt reaſonable , for Idiotry conſiſt- 
-ing inthe want of wit and judgment , which habitude is no6c 
; ſubje@&'to the ſenſes » bur muſt be inferred by conference and 
- conſequences 


therefore it ſhould not be ſuſtained upon the 
depoſitions of Witneſſes ſimply, but upon the knowledge of 


: anJnqueſt, whoare'in- our- Law both Judges and Witneſſes, 
-and-are inquality/andprudence, above Witneſſes, And it'a 


petſancan count their ren'Fingers , they are nor accounted 
Idiots, nor fatnous z, for, fats: ſunt (25S Zack:us obſerves) 
ills tantiom'qui omni ratiocinatione CF judicio carem, $o that 
this Gentlewoman cannot be proven to have been tatuous, 


being now dead $ but though ſhe were alive, and thar the 
probation led mightbe legally. receiv'd , yet ſhe cannot upon 


that, Þ»% 


| we = 


chat probation , be ſaid to be-fatuous , ſeing it is proven, 
that ſhe gave money to buy Neceflars, that ſhe came to 
Table, went to Church, converſ'd with Neighbours , and 
ask'd for her Friends at ſtrangers who had ſeen them , and that 
ſhe carry'd her ſelf ordinarily as other Gentlewomen did, or 
ought to have done, 
awyers ſometimes ſpeak of imbecillitas & debilitas judicii 
corum que ſenſum aliquem habent , licet diminutum ; and (ſuch 
$ we by all Lawyers allowed to Marry,and make Teſtaments,&c, 
# 2 is obſerved by Gomez, Reſol, tom, 1,c, 6. Graſs, in S$ Teftam, 
|; eſt. 21, and thus it was decided, 27, Odob, 1627, in Friz- 
= as Sand, lib, 2, Def, 2, relates and this at worſt is our 
caſe : tor all that can be aliedged againſt this unfortunat Gentle- 
woman, is, that ſhe was of a flow and dull humour, as Melancho- 
lians are , theſe hypocondriack vapours being to their Spirits, 
what ſtorms are to the Sea, which though they diſturb therefor 
Iwhile , yet cannot they hinder them trom retu:ning fully to 
their former calm, - _ | 
Before I come to clear, that ſhe was not furious, your Lord- 
ſhips will be:-pleaſd tro know , that furor is defined to be de- 
wmentia cum ferocia & horrenaa att ionum vehementia, Fromanus, 
de jure furioſorum, p, 6, In Law he is ſaid, omni intelletFs carere 
|, 14.,de officio, prefid,qui nec ſcire nec diſcernere poteſt, |. 9M. 
de acq, hered, qui- caret affefu, 1, 7: 5, 9: quib, tx cauſ.. in 
poſe 5, Quicaret omni judcio, |, 12,5, 2, , de judici, And 
auſe pruJence is qualitas que ineſſe debet,ideo nemo preſumitur 
furioſus , (ed potins ſane mentis;, and two Witneſſes,” depon- 
ing de. ſane mente, are preterred and believed more then a 
hundred who depone upon fury., Menoch, Lib, .6, pre« 
ſumpt. 45. | 
Lawyers divide fury, in continuum, ubi aninus continu 
wentis agitatione ſemper accenditur & interpolatum , [eu inter- 
wvallatum , qui dilucida habet intervalla , quorum furor habet 
indicias, .quos morbus non ſine laxamento aggreditur,1.9; c, % 
% teft, 
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teſt. facere poſs. & quos furor ſlimulis ſuis variatis vicibus ac- 
cendit, 1, 6, C, de contr, empt, In whom fury is butan ague + 
madneſſe is but adiſeaſe in the one, but ic is the temperament 
and the complexionof the other; in the one the judgment is 
but darken'd as by an eclipſe, bur in theother, it lyes like the 
Cimmerians under a conſtant night, That-this was not a 
continued fury , is clearly proven, for the depoſitions bear, 
that ſhe was only ſ(eiz'd with theſe fits that troubled her , twice. 
or thrice in a year, and that at other times ſhe had , »on ſoluns: 
remiſ[tonem, 7 adumbratam quietem,ſed etiam intermiſſionem &} 
recipiſcentiam integram , for they depone , at other times ſhe" 
was as well as Gentlewomen are, or ought to be, | 
That which is contended then is only , that the lucid ins 
tervals are not clearly proven, at leaſt it is not proven that 
ſhe ar the time of the ſubſcribing that Afignation , and for a 
conſiderable time before and after, was in a lucid interyal z 
but the contrary will, I hope, appear from theſe poſitions, 
Firſt, by the probation it will appear, that ſhe was never 
mad and furious for ſhe at no time wanted all ſenſe and 
judgement , albeit ſhe was at ſomerimes oppreſt with an over- 
flowing and abounding melancholy , which diſtemper differs 
clearly from madnefle , as Zackeus obſerves very well, lib, 2, 
queſt,9, Melancholici (Gaith he) ſunt timidi & merentes vel ridi« 
euli ; Furioſi vero in perpetwo moiu audaces , ac precipites, 
And it will appear from the probation , that ſhe went co Table, 
to the Church, and to all Societies, which is not allowed 
to mad people, that in her fits, ſhe did only laugh and fing, 
and when ſhe did begin to talk idlie , the leaſt ſign wou!d have 
made her recover her ſelf , - which is a clear ſign of melancholy, 
but no wayes of madneſs, And the Father, who beſt knew the 
condition of his own daughter, was ſo far from thinking her 
mad ( as is pretended ) that he left her a conſiderable portion, 
which implyes not only a liberty , but an invitation ro Marty - 
Whereas if he had thought her mad , doubtlefſe he had Y 
ett 
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leſt her an Aliment, but no Portion , and would have re- 
commended , that ſhe ſhould not Marry, tor what Father 
deſires to have his Family diſgraced , by giving out a mad 
Daughter © And the Phyſitian alſo depones, that ſhe was 
only troubled with a melancholy z which humour, though 
when it boils over, will occaſion great diſtempers , yet , that 
ſtock of vapours being ſpent, the Brain returns , or rather 
continues, 1n its natural and exaR temper, 
'-2, The Witneſſes who depone can give no ſuch account 
\of their cauſa ſcientie , as can inter madneſſe, for ſhe being, 
85 they contels , alwayes removed to her Chamber, when her 
|, ring did ſhew its fi:ſt twilights, they could not exactly 
Know that habit of the minde, that is neceſſar ro be known in 
ſuch .caſes ; * Whereas , the cauſa ſcientie they give is, that 
. they heard her commonly repute mad: And one depones, 
- that paſſing by her Chamber-door , he faw her Java « and 
G08: 2nd heard her talk idly ,, which was too tranſient a way 
to know the nature of a diſtemper, which the Law ordains to 
-beiknowaby conterence, and trequent converſation, 
- 3+ Albeit iv Law , Semel furioſus ſemper preſumitur in 
furore perſtitiſſe, yet when lucid Intervals are once proven, 
as is-very. clearly proven here , ,Quod attum erat, potins pre- 
ſnmitur in dilucido intervalla , quem in furore geſtum , (6 
attus ita geſins fuerit , ut nullum ſftultitie (jgnum apparcat, - 
This Maſcard, gives for a rule, concluſ, 826, and there he 
cites, afftit?, — 143. Jaſon, ad. 1, furioſum, C. qui Teſta* 
mentum facere poſſunt ; 3n1 Covarr, de ſpouſal, part 2, cap. 2, 
And. thus the Roman Senat decided of old in Teſtamento 
Tuditani, cited by Yal, Max, lib, 7, cap, 8, So that albeit 
Where the Intervals are not proven, it is requiſit, that aus 
.ſapientis , and the condition of the perſon before and atter 
for a conſiderable time, be proven, to make the a appear to 
be wiſely done; yet, where the lucid Interval is proven, aus ' 
ſapienti conveniens far the preciſe time is (ſufficient ; for - 
K 2 - the 
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-the proving prior lucid Intervals'ſhould be unneceſſar , ſei 
though prior lucid Intervals were not proven , yet it would be 
| ſufficient, that the at were aFus ſapiens, for that per ſe is 
excluſive of madneſs, 

4. The Nottardoth affert in the Afignation , that at the 
-timeſhe was of a ſound judgement , upon which certainly he 
would have depon'd, had he been alive, ſo that he is now 
a proving Witneſſe : and Fromay, p. $1, thinks the Nottars 
aſſertion in ſuch a caſe of great moment, But above all, thar' 
which convinces me is, that Sir Thomas being interrogat upon 
his oath, whether he beliey'd ſhe was then of a ſound judgment 
doth depone affirmative, and though this be only an oath 9 
.calumny , yet it is equivalent toan oath of verity, nor do th 
diff ; Norcould an oath of verity be more expreſs, and fo 
-not more proving, 

And whereas it is contended, that this A& was of its own na+ 
ture, rather a ſign of madneſs, then of prudence , ſeing ſhe did 
not read over the Aſſignation which ſhe ſubſcrib'd, and (eing ſhe 
oblieged her ſelf therein, not to marry without her Fathers 
conſent, and that ſhe therein altered that deſtination made by 
her Father: 

Ic is anſwered, that at the time of her ſubſcribing that Paper, 
ſhe defired that a Nottar might ſubſcribe for her , becauſe ſhe 
.could not writez and when the Nottar told her that ſhe behoy'd 

to ſubſcribe her ſelf, elſe the Paper would be null, ſhe called for 
it then and ſubſcribed the ſame, which ſhew thar ſhe could reaſon 
and deduce conſequences, and that ſhe deſired earneſtly to haye 
her Brother Sir Thom as ſecure of what ſhe did; and albeit women 
.can ( becauſe of there ſex and imployments) ſhow bur little ſa- 
gacityz yet in this ſhe diſcovered atFus [apientis, as well 35 ſapt 
enti conveniens, Andalbeit it be not proven, that the Paper 
was not read over, yet ſince the contrary is not proven , it muſt 
be preſumed to have been done, per argumentm 4 ſolits, And 
ſeing Sir Thomas was the eldeſt Brother , and had om 
| : both 


both her and her Mother, it was moſt reaſonable that ſhe ſhould. 
have lett him her Eſtate, being the ſtock of the Family; and ſhe 
being bred up ina kindneſsfor him by theirMother,whoſe choice 
ſhe was oblieged to approve, being then in one Family -with 
. them,and her only Parent, Andit was moſ2t juſt, that her eldeſt 
Brother coming in place of her Father, ſhe ſhould have taken his 
advice in her Marriage : which advice was not in Law binding, 
nor would ſhe have fallen from.the right of her Proviſion, 
though ſhe had refuſed his advice , ſo that in this, ſhe honour- 
ed her Brother., and pleaſed her Mother , without prejudging 
her ſelf, 

Secure then (my Lords) in this precedent, our Names againſt 
infamy,and our Eſtates agaiaſt the lubricity of Witneſles,and ar- 
bitcarineis of Judges ; and give not occaſion'to Witneſſes in one 
AR, to perjure themſelves, and ruine us and our Poſterity : 
And gratifie noe the avariceof a Brother, whodigs up the aſhes 
of his defun& Siſter , to-find that facrilegious Prey which he 
hunts after; but let him ſee by your ſentence, as an earneft ofGods 
juſt judgement , what he deſerves who calls his Brother « fool, 
much more,who for money takes pains to prove his Siſter ſuch, 


This Caſe was ſubmitted to the Lords, and the Sum was divided 
equally by them,as Arbiters. 
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SIXTH. PLEADING. 


In what caſe a Sentence may be redut'd, by a Reprobator of the 
depofutions - of the _— whereupon the Sentence was 
founded, and by what probation Sentences may be reprobated.. 


Tremble ( My . Lord) 80 think ,; that the Fo:cunes of 
'Y the beſt of His Majeſties Subjects, ſhould be , by the: facal 
neceſſity of our Law , laid open to the malice and avarice of | 
the meaneſt , and: worſt Witneſſes: And though' we know, 
there be thouſands who would hazard their . own damnation, 
to ſarishe either their revenge or avarice ; yet it any two of 
theſe Witneſſes, ſhould conſpire to ſatisfie their deſigns, 
either by deponing that which is abſolutely falſe , or by con- 
cealing what is really true , to the ruine of our Lives or Eſtates, - 
it is pretended , that our Law hath invented no civil reme- 
dy, "This( my Lord ) were to make the Law authorize the 
robbing of Innocents, and to ſuffer no man to poſſefle his 
Fortune, longer then two Raſcalls pleaſes , Wherefore , it is 
my deſign, to vindicat both our Law, and my own Client 
and to ſhow that your Lordſhips juſtice is appointed as a Cit of. 
: refuge ,”and: tharyor car,” by your Reprobators , defen =_ 
again 


| ,. —-. k, 
againſt their depoſitions, Bur becauſe this ſubje hath been 
bur very unfrequently and darkly handled amongſt *us , atheic 
it have in it very much both of intricacy and concernment z 
I hope your Lordſhips will allow me ſo much mote of time; 
and ſeing ex fado jus oritur, I ſhall, to the end the point of 
Law may be the better underſtood , thus open to you the 


matter of Fact, | 
The deceaſt Laird of Mil/toun did match himſelf in a ſecond 


| Marriage to this Lady , to whom he did, with the greateſt 


part of his Eſtate,give his chief Houfe in Jointure, and after his 
deceaſe , ſhe having married Fohn Maxwell her preſent Hul- 
band, they did takeas much pains to deſtroy the houſe, as 
the Law oblieges them to take in preſerving it:which abuſes did 
put a neceflicy upon Sir Fohn Whitefoord my Client, to whom 
the Eſtate belongs, as Son and Heir to the deceaſt Miltoyn, to 
buy the ſaid Maxwells right, which he had to her TJointure 
Jure mariti; and after that her Husband and ſhe had received a 
ſufficient price for it , they did enter upon an unworthy deſign, 
of retaining both the Land and the Price; and in order thereto, 
it was plotted, that the Husband Maxwell ſhould 20 off the 
the Countrey , and that this Lady his Wife ſhould purſue a 
Divorce againſt hinr, as having committed Adultery, During 
the dependance of which Proceſs beforethe Commiſſars, find- 
ing, that the Redution of this Right (which fell in conſe. 
quence of the Reduction of the jus mariti) was chiefly aini'd at, 
Miltoun offer'd to appear , and objett againſt the Witneſſes, 
who were led to prove the Husbands Adultery, and which 
Witneſſes were pet ſons known to be of very torn and unſound 
fame, and very lyable to all impreſſions, but he was not ad- 
mittzd : whereupon he rais'd Reduction of the Commillars 
Decreet before your Lordſhips, upon ſeveral reaſons ; ewo 
whereof were, 1, That the Lady had brib'd the Witneſſes, 
2, That ſhe had ſuggeſted r9 them what they. ſhould depone, 
'inftruing them what Faces and Cloiths theſe Women had z 
' which 
Tat 
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not.competent- by way of 
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Redu&ion, 'but by way of Reprobator. 
"When this Reprobator was, in obedience to your ordinance 
rais'd, it was alledg'd , that there could be no Reprobator 


now purſued, fince it was not proteſted for, at the time when: 
the Witneſſes were led; but this was .repell'd., both becauſe 
your LetCſhips had reſerved a Reprobator already , which 
was equivalent toa Proteſtation z and becauſe the grounds: of 


this Reprobator are but lately. emergent , ſince the receiving: Þ 
of. the Witneſſes, and were not then known, And as Dg--: 


randds, that learn'd Prattitian obſerves , tit, de repreb, teftium, 
nem,.2, Quod [i attor parains ſit jnrart, quod ad hoc , ex.malitia 
nonprocedit , wel quod poſt publicationem , didicit 14 quod nunc 


obſicit , twnc auditur ſine proteſtatione'z and cites for this , cap, | 


preſentium extra de 6+ 
-” The Lady finding her ſelf-in hazard to loſs both her Jointure' 
T @ Repucation by theevent of this purſute, ſhe nowalledges;. 
br theſe grounds of Repeohocor are not relevant, nor .1e- 
Lads 1, Becauſe when - Witneſſes are ſworn they are 
nrg'd of partial counſel, of the receipt or expectation of good: 
ed ; fo that this being res haFenus jurata , it cannot . be 
ereafter" ſearch'd into by. him who. reterr'd the ſame to 
Oath, & detulit. juramentum ; nam dum detulit , tranſegit. 
2; Though the corrupter or. ſuggeſter may be puniſh'd pes! 
fl ,.yet the ſentehce pronounced upon theſe depoſitions, cag/ 


+ ſed lites efſent immortales, for the firſt Wits 
teprobatea by other Witneſſes, and theſe by 


Ef "others, and th by others, & ſic daretur progreſſus in infinie 


w,. 4, Though corruption -were receivable , yet it were 


<TD efore 0 make particular anſwers to the difficulties 
-— propoſed... I ſhall remember your. Lordſhips in the general, 
 #hat Probatic defined by Lawyers to be , fidem facere 


Judi 


e reduced, 3, If this were allow'd , there ſhould be” 
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Fudici, t0 convince rem of what is alledged , probation 
by Witneſſes 1s no infallible,but only a'preſumptiveprobation 
for it is founded upon-no other-warrand , then that'it is-preſums« 
able, that two diſ-intereſted perſons will not , by looſing of 
their own ſouls , gain any thing for a third party , ſo that this 
kind of-.-probation ſeems rather to be introduc'd by neceflity, 
then choice, And albeit ac firſt , when the fear of a Deity 
- did ſway the World , and before men had abſolutely loſt their 
* primitive innocence, and in place of it had learn'd "thoſe 
cheats and talſhoods , which have grown up with time ; that 
probation ſeem'd to be very well founded, and two Wit- 
neſſes were ſufficient in all caſes : yet, Lawyets finding infide- 
lity daily to. grow,, have” accordingly daily leſfened their 
eſteem of that proot, ſo: that the civil Law did begin to re- 
quire ſometimes five, ſometimes ſeven Witneſſes : our old 
Predeceſlors eſtabliſh'd Aſhzes of fifteen {ſworn neighbours, 
who becauſe they were both Judges and Witneſles., had liberty 
toallow as much of the depoſition of Witneſſes. as they thought 
fit, and thereafter, upon furder experience ,*it is ſtatute with 
us, that no Witneſſes can be received in caſes abovea hundered 
pounds: and in Holland, Jtalie , and ſeveral other Countries, 
the depoſition of Witneſſes cannot prove a crime , and are 
made no further uſe of , then to ſubject to the 'totture , the 
perſon againſt whom they are led, 

Lawyers have likewiſe, asa furder check upon theſe depo? 
ficions, evenin theſe caſes when they are neceſfar, ordain'd 
the puniſhment of perjury to be ſevere ,"\ab vindittampublicam, 
and allow'd an action of Reprobator tor redreſſigg ofthe parties 
wrong'd, ſuitable to:the two wrongs which Witneſſes com- 
mitin their falſe teſtimonies, in the one whereof they pre- 
judge the Common- wealth by the example, and by the ather; 
the privat-party, in thedepoſttion it ſelf, ' 9 05 TN 

Reprobator is by Lawyezs defined to be, an iRivn; whereby 
the Jadge reſcindsa former Sentence, becauſe e 

L 


| = ($2) | 
of the: depoſition, or becauſe of the cortuption of the Wigs 
neſſes, - And.the depoſitioriot every Witneſs hath in it two 
parts, vis; Inittalia teſtimoniorum, & didta teftinm :_ Initially 
teftiminiotum , are, the previous circumſtances premiſed by 
he Pratique to the depofiticns , whereof the chief are, 
hether the parry be married £ of what age they ate'*- where: 
they dwell ? &s, which would: be very impertinent inret-- 
rogatots, if the Law did not intend to make ufe of theſe, 28 
marks, whereby to tty the faith and cruſt of the deponers; 
There are likewiſe other interrogators , which, though the 'l 
beuſed as 1nitialia, yet certainly are eentiatis, and grounds} 
of Reprobatot, though the Wirtaeſles do-not at all deponeÞ}. 
pon them 4/ fuch as, Whether the party hath'ſaggeſted tos 
Grave they ſhould anſwer 2: or hath corrupted them 2 yer,, 
the patties uſe ordinarily-to depone, if they ger g00d deed , or 
were inſtruted, The di#ateftiumate the body» or matter of 
the depoſitions, which relace principally to the thing contra: 
verted;, and albeit ſome Lawyers diſpute , whether the de- 
poſicions of -the Witneſſes can be reprobate quoad dit 
reftiam?! becauſe the Witnelles are there comtefes, and whe) 
two of them-agree in one , £0 reprobat theſe were it effet- ro 
overturn a formall probation ; yer in #147a/ibuy they are not 
conteſtes, but every one depones: ſingly apoti what concerns 
himſelf, and is likewayes concerh'd humfelt in what he 'thers 
depones , ſo that.in theſe, both ſingularity and inrereſt derc 
gat very much from thexrueh of what is depon'd ; and in tþ 
caſe, Tintend not to quarrel.the di&s tefftinw, but the 3nirialid 
teftimoniorum, + 
_.. Theſe grounds being laid down, my-anſwer to the firlt: 
difficulty is , that the ficſt-defence, wherein ir is contended, 
that the Witneſſes having been interrogat , whether theys 
were brybed or inſtructed ? and having denyed the ſams upon! 
Oath, their depoſitions cannot be now reprobated , upon the: 
heads of ſuggeſtion or corruption , is moſt irrelevant, for theſe 
4 reaſons 
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ceaſons; 1, The party againſt whom the Witneſſes are led, 
harh no time allow'd him ©o enquire what the Witnefles are, 
who are to be led , and though he have relevant objections, 
| » 2. it hebe inform'd, that they are inſtructed or corrupted, 
he muſt inſtantly verifie theſe objetions , els they are not re- 
ceivable; ſo that ro deny him the liberty of cauſing the 
£. Judge purge the Witneſſes , by their Oath, of any ſaſpition 
© were in efte& to take from che party his greateſt ſecurity , and 
ſure, no perſon would defire that purgation, it he be 
© that he would be thereby cut oft from the benefit of Reprobator, 
© 2, It this were allow'd,it were eafie to cut off all Reprobators ; 
tor the leader of the Witneſſes might ſtill cauſe purge them, 
and ottimes the Judge doth it , ex proprio mots z neither is it 
marked in the depoſition , whether the Witneſle is purg'd 
by the Judge at che deftre of the Purſuer or Defender , but 
fingly, that he being interrogat, depon'd, &c, So that in this 
caſe the perſon , againſt whom che Witneſſes are led , hould 
be prejudg'd without any a& of his own, 3, Though a Wir- 
neſs have purg'd himſelf of partial wot et it he depone 
falfly , he may be purſued by him, againſt whom he depon'd, 
for perjuryz Ergo, it is much more competent to the perſon, 
to purſue Reprobator in that caſe; for Reprobator being but a 
civil Action, is far lefle dangerous, 4, Furamentum Purga- 
tiowis is not jwrawentum deciſwuum, and is taken, as Lawyers 
Hay, nonad finalem deciſionem , ſed ad majorem cautelam , and 
bcing introduc'd-tor the advantage of the party againſt whom 
T the Witneſte is led, irwere moſt unjuſt rhat it ſhould be de- 
F torted to bis prejudice, 5, A Witrnefſe who purges himſelf 
of partial counſel, is but wnicus teſtis , and depones upon his 
4 own innocence, 2nd conſequently doth not proves .and it 
4 were moſt unjuſt, thathe ſhould in that caſe be bergee- beliey'd, 
ther two famous Wirnefſes omn; anions majores , and wh 
depone \upon his prevarication , and if this priviledge were 
gwen to-an'Oath of purgation , it would tempt men 0 _ 
"3 2 C6 
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debauch'd Witneſſes,and them;whea they are led,to depone ars 
bicrarily; knowing that-they canby their own Oath,clear thems 
ſelves of any thing that might be objefted againſt thew,and thar 
the Oath which they give, cannot only ſecure the party tor 
whom they depone, but themſelves againſt-all hazard, And 
laſtly , Lawyers who have treated very largely of this ſubjeR, 
have made no ſuch diſtinion as this, bur on- the contrair, 
by doubting only , whether dic#a teſtium can be reprobat , bes 
cauſe the Witneſles there are conte es, aSfaid is; Theyclearly 
infinuac, that in all caſes, where the Witneſles: are not con 
teſtes, their depoſitions may, be reprobar, 

To the ſecond defence , wherein it is contended, that the 
effe&t of a Reprobator is not to reduce civilly the Sentence, 
nam ſententia ſemel lata pro veritate habetur , but that the 
only effe& of it would be, to puniſh the parties corruprers, | 
or the Witneſſes corrupted , by-a criminal. Sentence. To this 
itis anſwered, ,that the alledgance is contrary to the grounds 
ofall Law, and to the opinion of all. Lawyers, 1, A --Repro- 
bator is in their opinion, /pecies reviſtonis 4 as is cleat by - Farin; 
Dwurandus, prattica —_—_— and many others, and Reviſia, 
in the diale of Lawyers, is the ſame thing that Redu@tion is 
with us, _ 2,. Scing Witneſſes wrong both the Common- 
wealth by the example, and the privat party by the depoſition, 
and fince it is very ju't, that every wrong ſhould have a ſuicable 
remedy , and ſeing the prejudice done by the example, .is only 
remedied by the criminal Action, it is neceſſar, that the party 
Iz$'d ſhauld be affiſted by a civil Reduction - and it ſeems very 
unjuſt, that the Witneſſes ſhould be puniſh'd criminally, and 
that it ſhould be © gene +" ,.. that the party was wronged 
by the falſe witneſſes , and that yet the loſſe ſhould not be 


repair'd,*. 3, Per 1, 33. ff. dere judicata.( which I may call 
the fundamental Law of Reprobatotrs ) Ir is clear, that both a 
civil and a criminal remedy are granted: the one, in theſe 
words, rem ſevere vindica , and the gther., in theſe words , 5 
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tntegrom reſtitue, The Law it ſelf runs thus, Hadrianus 
editus per irbellum 4a Julio tarentino, & judicante eo, falſis 
reſtimoniis, conſpiratione adverſariorum , teſtibus pecunia cor- 
ruptis > relizionem | udicis circumventam eſſe , #n inteerum 
canſam reſtituendam, in hec verbs reſcripſit, exemplum libelli 
diti mihi a Julio tarentins, mitti tibi juſſi, tu, fs tibi proba- 
waris, conſpiratione adverſariorum , & teftibus peciinta cor- 
ruptis, oppreſſam ſe, & rem ſevere vindica;, & ſique 4 Fudice, 
tam malo exemplo circumſcriptojudicata ſunt in integrum reſtitue, 
Which is likewiſe conf:1m'd, per /, fi quis c. de adult, Et ita 
woluerunt Alexander ,- conſil, 148, & Lud, Bologn, corſfil, 5, 
And by our PraRique, Sentences haye been reduc'd , and the 
Party repon'd , when the depoſitions whereupon the Sentence 
proceeded , were convell'd by a Reprobator : clear inſtances 
whereot are to be ſeen, the 23, of Fune, 1633, and 22, 00f 
December,1635, And upon the 5, of March, 1624, in an ation 
of Reprobator rais'd againſt a Divorce}, it was found, that the 
offering to'corrupt one of the Witneſſes , was ſufficient ro re- 
duce the Decreet of Divorce : Whereas ,- hereit js offered to 
be proven, that both the'Witneſles were corrupted, and it the 
depoſition could not be quarreled 1n order to a ctyil efeR, there 
needed no Reprobatorat all, for the criminal ation of Perju- 
ry would reach the other effe&;and the Lords of 'Seffion, betore 
whom Reptobators are intented ; would nor be at all Judges 
competent, 4, This opinion, both of the Civil and of our 
Law, is founded upon very juſt Principles z for the Sentence be+ 
ing in that caſe founded upon the depoſitions, theſe being re- 
moved, the other ſhould fall in conſequence; 'zam{1b1ata' cauſa, 
rollitur effett ws 3 and\therefore,, Lawyers ſay; thit reſtes repro- 
batt pro un teſtibiuts habentar', Duatand: ibi t-and to allow 1 
Decreer after Witneſſes were reprobar, were in&eR, to allow 
a Decreet without probation, 5; Whena'Deceeet is founded 
upon a Writ, if That Writ be found” falſe; ghe Sentence is re- 
euced; as is clear by the-whole:T iels;-Codl2 8; ffs inſthumen- 


\ mentis, 
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mentis, &c, and therefore, much more ſhould Decreets be re- 
duced, depending upon the depoſitions of Wirneſles which ate 
reprobar, there being at leaſt eadem paritas rations. 


As to the ne bcyiey propoſed, which is, that this would 


reds in infinitum,and there ſhould be no end of Plea's, which 
objection is propon'd by. {bbas, ad cap, propoſuiſti de probat.: It 
15 an{wered, that this Argument, it it proveany thing, will prove 
that no perjury ſhould be purſu'd, nor proven, becau'e, it is 


urg'd in this caſe , it may be urg'd there Lkewife , that chele | 


Witneſſes who prove theperjury , may be proven perjur'd by 
others, and thele by ochers; and by the ſame argument allo, we 
ſhould havenoAfkiles otError,becauſe,it a fi: Aſſife may be tri'd 
tor error, why not that Afſiſe by another, &c, But chis diſh» 
culty is eaſily ſay'd,for Reprobators ſhould aot be ſuſtain'd in all 
caſes, and it is only remedium extraordinarium ex nobili officis 
proveniens, and ſhou'd only be granted,whea the reaſon of Re- 
probator is found moſt relevant, and is offered to be proven by 
Witneſſes omni exceptione majores s and todeny it in that caſe, 
were great injuſtice, As for mſtance, it I ſhould offer co prove, 
that albeit it were proven, by two fellows, that I married Berths 
in Paris ſuch a day, whereas I offered me to prove, that the ſame 
day I pleaded before your Lordſhips in this Houſe , and which 
were notour to all your number, were.it aor'unjuſt to rejuſe 
to reduce a ſentence , which were founded upon that firſt 
probation? ., 

Icis moſt groundleſly alledged inthe laſt place , that though 
corruption of Witneſſes were allowed to be reprobated ,.by an 
Action ofReprobator inteated before a Deciſion in the principal 
Cauſe, yet no Reprobator-could be purlu'd , attera Decreit ob- 
tain*d1in the  pribeipal Cauſeg' for els ao fingular Succeſſor could 
be ſecure , -ſince;his Right might Rtill-be,reduced or reprobated 


by Wirneſſes.,,amd..ſo. Sentences could be no ſufficient ſecurity 
to ſuch,as were aſſigned to them, 28 alſo,” poſt publicate teſtrmo» 
via &. ſentemiaeg. the ofſer vt the Gale fhould till intenr 


Reprobator, 
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(87) 
Reprobator , knowing what the Witneſſes depon'd, at leaſt the 
corruption of the Witneſſes, ſhould not. be then probable any, 
ether way , then by the Oaths of the corrupter himſelt, To 
which it is anſwered , that Reptobators are in Law allow'd f 
aſwell poſt ſententiam , quam durante primo Praceſſu , as is 
clear by Farinacins and others ; and there is no hazatd of the: 
publication of the Teſtimonies, becauſerhe queſtian is noc, whe». 
ther the Teſtimonies & dis teſtium can be reprabated * for 
chat is not here contended , but whether the injtialia can be 
reprobated , which initialja uſe to be interrogat in preſence of 
the Parties,and ſo there is no hazatd gf publication there:nor did 
ever any Lawyer alledge; that corruption was only probable by 
the corrupters oath, and this were molt unreaſonable, as will ap« 

r from theſe Arguments, 1, -Corruption is fa#i and talleth 
under ſenſe, and therefore is of its own nature probable by 
Witneſſes, ' 2, Corruption.coyld, caft gr ſeta Wienels,befoie 
he were-extmined, and eo Caſs. would be probable by Wit- 
neſſes, why not then after he has depon'd 2 for by our Law, 
as by the Civil, nowviter provenientia ad notitiam & emergen= 
tia, are receivable and ) 2c , todem mogo & ordine , as they 
ought to have been, it chey had been ſooner known, and ſe» 
ing all objeRions againſt W itneſles , are .only receivable with * 
us, if they be preſently proyen, it were unjuſt not to admir 
emergent Obje&ions or Proofs," 3, This were to make Wit- 
nefſes moſt licentious and arbirrary , for the' Parties may give, 
and the Witneſſes take bribes, [ub þe impunitatss, it they knew 
that they could not be found out, burby their own cont{eſſian, 
and in effect this were to low perjury , and toinvite men to ir, 
4-It is moſt preſumable,thar theſe who have brib'd, will perjure, 
and ſo their oaths cannot be believ'd ; and therefore, the Law 
muſt either declare, that corruption is no ground of Reprobartor, 
els that it is probable by other Witaeſles , and media probends, 
then the oaths of the bribe's , or bribed. It was never denied, 
but that a Decreet obtain'd by colluſion of Advocats or _ 
mighr 


(38 ) 
might be reduc'd , upon, full probation ofthe colluſion by the 
oaths of thoſe Advocats or Clerks , elſe any of the(e by com-., 


pearing,or omitting a" Defence , might bind one hundred thou-. 
ſand pounds upon any of the Lieges: and fince it is conteſt, 


that the Civil Law and the Doctors do, in this caſe allow pro- * 
bation by witneſſes, I {ce aot why our Law ſhould nor admit it, 
They were as zealous for the Authority of Sentences,as we are, 
and Perjury is more frequent now then of old z and though our 
Law doth notallow p:obation by Witneſles, in caſes above one 
hundred pounds , yet that Law was only made to regulate the 
original probation of Debts in the firſt inſtance, bug not the re-; 
probating Sentences, And, it were- againſt reaſon anduſtice,, 
that a Decreer that was obtained upon the depoſitions of Wits 
neſſes, ſhould not likewiſe be guarrelable upon the depoſitions 
of other Witneſſes proving corruption, theſe reprobating Wit- 
neſſes' being above exception., and ſuch perſons.as the Judges 
may think fit to admit , whole choice will in this caſe, cur off 
the hazard of a proceſſus in infinitum: Seing it is not probable, 
that Judges will allow any (ſuch perſons , as may endanger the 
intereſt of him againſt whom they are led, this power can be no 
where more fecurely depoficat,, then in this Illuſtrious Senat, 
whoſe trailty is wuck le to be jealous'd, then is that of Wits 
neſſes; and though the conſtitution of a Debt cannot be proy'd 
by Witnefles, where there is no other probation, yet it follows 
not, that a Decreet founded upon a matter of fa, and upon the 
depoſitions of Witneſſes, may not.be taken away or reprobated. 
by other Witneſſes : for., though where Debt is lawtully cons; 
ſtitute,it cannot be taken away by Witneſſes, yer the cale here 
contrayerted is, whether the Debt was lawtully conſtitute ? and 
the alledgeances are corruption, al;b+ and other matters of fact , 
and though a Decreet has interyeen'd, yet that doth not lo alter 
the natute of the thing, as to make it leave to be a matter of 
fat, and the defences emergent, fince the Decreet and-matters 
of FaQare ſtill probable by Witneſles, 


Ic 


(39) 
Te is unjuſt, that what was firſt purchaſed by Witneſſes, ſhould 
nor betryed by the depoſitions of Witneſſes , Zum debet ſe- 
ui incommodum, quem Gnas commodum ; & nihil eſt tam na« 
$wrale,quam unumquodque eodem modo reſolvi, quo colligatum eſt, 
"And as when I purſue upon a falſe Bond , the falſhood of thar 
Bond is to be tryed by Witneſſes, our Law doth not force the 
Defender to reter the truth of the Debt, or of the matters of 
Fa, to the oath of the Purſuer : Even ſo, when a man is pur- 
ſued upon a Decreet , which is obtaind upon falſe grounds or 
corruption, why ſhould our Law force me to reter the truth to 
the Pu:ſue:s Oath ? 

Sure, it ever Reprobator was granted , it ought to be in this 
caſe ; wherein my Client offers to prove, that this Lady (whoſe 
Sex I am loth to wrong in her perſon) did bribe theſe Wit- 
neſſes, and inſtructed them werbatim what they ſhould de- 

ne , this is offered to be proven, not only by their own con- 
eflion , but by the depoſition of many, who are more nume- 
rons, and more famous, though their own confeſſion proves 
them to be vaccillant, and faithleſs Raſcalls, and who though 
they ſhould not be believ'd in any caſe, yet ought to be be- 
lieved as well in this retration, as in their firſt depoſition, 
and who can enervat , though they cannot aſtru@, their own 
teſtimonies z and this probation ought co be received, againſt 
the depoſition of two Villains , who ſtand condemned by 
common fame, which is ſufficient to hinder them from being 
Witneſſes ompui exceptione majores , and are condemned by the 
Kirk-ſeſſion for keeping Baudy-huuſes , wherein they have 
ſhik'd off that fear of God , which is the ground of the Faith 
weviveto Witneſſes , and have learned by pimping perſohs, 
topimp Plea's, Iam here indetence of a Marriage , que eſt cauſa 
maxime fawvorabilis, and the diſlolutiona whereot requires a 

robation per teſtes omni exceptione majores z and it is very pro- 

ble, that a woman who is ſo impatient in thoſe holy 9 
an 


go 
and ſo malitious againſt her own Husband , as to aſperſe him 
with every thing that may leſſen his reputation with your 
Lordſhips, would not you to have dealt ſo with the Wit. 
neſſes , as might beſt effeuat her defigns, knowing that if 
revail'd not , ſhe behoved to reta:n to the ſociety of a Hufe 
and, whom ſhe had ſo highly diſoblieged, to m.ſlſe the ens 
joyment of that Jointure , which the ſo ardently expected; 
and to be juſtly branded, for having ſo malitiouſly and caulelefly 
defam'd ſo ſacred a Relation, 


The Lords ſuſtain'd the reaſons of Reprobator zo be proven ty 
Witneſſes, omni exceptione majores,, 


For the Lord Balwerinoch , againſt the Lady 
Conpar , Feb. 1670, 


SEVENTH PLEADING, 


How far a Diſpoſition , made by a man, in favours of his Lady, 
of his whole Eſtate,is reduceable,as done in leo zgritudinis, 


M' Clients ( My Lord Chancellor ) this = , are nor 


the Lord Balmerinoch only , but all ſuch as either 
may be Heirs, or Husbands; And by how much 
greater there Eſtates are, by lo much the more they are con- 
cern'd in this ciſcourſe :- wherein I defign to aſſiſt them when 
they are upon death-bed , which is an occafion, at which nor 
only their wit and memory leave chem, but wherein they are 
FJ of deſerted by all other Friends, beſides theſe who defign' 
F to prey upon them, And Iam fo zealous in this ſervice, that 
cannot detain my felt any longer, from opening to you the 
matter of ta& in this Cauſe, which may be ſaved by us very ' 
'F merits, 1t ever any was, | 
 Thecale (my Lord ) ſtands thus, The late Lord Cupar * 
had, by his Fathers kindnefle, and our of the Eſtate of the 
{| Family, aconſiderable Fortune beſtowed upon him , and whar 
q addit/on it has receiv'd fince, is rather the produt of to con- 
i $erable a ſtock , then of that Lords induſtry - fo that he hav= 
ide died wichout Heirs, this Eſtate ſhould have return'd to the 
, M 3 Family, 


"4% 
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Family, not only by a legall 2-celion » but by the rules of 
gratitude, Yet having in a ſecond Marriage , at the Age of 
threeſcore and ten, married a Lady , by whom he got no gre 
Fortune, ſhe induc'd him to diſpone his whole Eſtate, Honour 
and Title in her fayours, and in favours of the Children tg 
be procreat betwixc her and any other Husband ( the firſt bri 
was ever given bya dying Husband, to invite a Wife to 
ſecond Marriage, and chough a Brother may raiſe up ſe 
et we never hear, thata Woman rais'd up ſeed to her Hu 

and ) of which Diſpoſition, there is a Redu&ion rais'd b 
the Lord Balmerinoch , who is Nephew to the Defun&, a 
ſhould have been his Heir, wherein he quarrels this Diſpoſition, 
as made upon Death-bed by the Lord Conpar, after contraqs 
ing of that ſickneſs, whereof he died , and as done in pre» 
judice of him as appearand Heir, 

My Lord, I know, that Legis eff jubere , non ſuadery, 
and that omnium que fecerunt majores noſtri,non eſt reddenda rs 
tioz yet, this Law, or rather ancient cuſtom, whereby perſons 
upon death-bed can do nothing in prejudice ot their Heirs , can 
juſtifie it ſelf equally well, by Reaſon and Authority, 

- The reaſons inductive of this excellent Law, are fiiſt, That 
after men are ſick, their judgements grovw frail with their bodies, 
and the ſoul of man wapts not only then , the pure miniſtry 
well-diſpoſed Organs, but is likewiſe diſordered by the infeQion 
of the languiſhing body  wherefore the Law obſerves , jb, 2, 
Reg. Maj.cap, 18, werſ, 9, Quod i po in infirmitate poſits; 
quaſi ad mortem , terram ſuam deftribuere caperit , quod in ſanie 
tate facere noluit , praſumitur hoc feciſſe ex fervore animi 
tins , quam ex mentis deliberatione, Which preſumption 
ſeems to be very well founded , for it is not imaginable , that 
any man who is reaſonable , would pull down his own houſes: 
and Nature and Reaſon b-ing the ſame thing varied under diffes 
rent expreſſions, he who overturns the one , cannor be (ori 
in the other, The ſecond reaſon is , becauſe men ordins 
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rily upon Death-bed , being ſurpris'd with the approach of 
death, and terrified with the proſpe& of what follows it , do 
{little value the affairs of this world , which they begin now 
to find (o little able to repay their criminal pains and love, 
that to evite the importunity of ſuch aſſiſtants, as are like 
Vultntes , buſie about the Carrion upon (uch occaſions, they 
are content to ranſome time and quiet, with the careleſſe lofſe of 
their Eſtate; and who would not buy time then at a dear tate * 
So that this Law is the great tence of our fick-bed , as well as 
of our infirm jadgments, The third reaſon is, the great re- 
ſpe& our Law bears to ancient and Noble Families » who are 

e corner-ſtones of the Kingdom, to whoſe valour , our Law 
has oft ow'd its prote&tion, and ſo could not retule irs to 
them, And ſure, if either the importunity of Mothers , for 
their younger Children , or of Wives for themſelves, could be 
furceſsful,the Heirs would ſucceed to a heavy and empty Title : 
and upon this conſtleration, the Parliament did lately refuſe to 
allow Parents the power of providing their younger Children 
to (mall Portions, upon Death-bed, I know alſo , that ſome 
adde , asan original reaſon for this Law , the avarice of Monks, 
and Church- men, who perſwaded men to Wodfſet for them- 
ſelves rooms in Heaven, with great Donatives to pious uſes , 
toreſtrain which exceſfe, Yenice and other Kingdoms have taxc 
the value of what can be ſo beſtow'd, And albeit the reſtri&tion 
impoſed by this Law , may ſeem deſtrugtive of Domininm, 
which is jus diſponendi, and that by the Law of the 12, Table, 
Ut rei ſue quiſque legaſſit ita jus eſtoy So that this ſeems to 
want all foundation either in common, feudal, or the Laws of 
other Nations, Yet, it we examine, we will find Dominium 
is in very many moe caſes then this, and in more favour- 
able , reſtricted by all Laws z and that querelu inofficioſ 
Teftamenti , is founded upon the ſame reaſon with th's Law 
and that by the Laws of Spain and Flanders ; (fo grcotis the 
fayour. of Noble Families ) . Noblemen cannot it any _ 
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» 
Jiſpone . their 'Eſtates , 'but muſt tranſmit to their Poſterity; 
what. ever Lands they got from their - Predeceſſors, -Bug 
though no Nation joyned with us in this Law, this ſhould 
rather induce us to maintain ir, as being truly a Scots Law, and 
we muſt be ſo charitable to our Predeceſlots, as to believe, that 
they would not without very cogent motives, have reſtriQed 
their own power of diſponing , and have receded from the 
cuſtom of ah other Nations; and we ſhould be as carefull of 
our fundamental Lawes, as the Spainiards are of their privar 
Eſtates, And of all perſons, againſt whoſe importunity the 
Law ſhould guard us , ſure our Wives are the chiet, for 
they have the neareſt , and trequenteſt acceſles , the. moſt pre. 
vailing charms and arguments, and of all creatures women are 
moſt importunat, and are moſt dangerous when difoblieged ; 
wheretore the Law hath wiſely forbidden all Donations betwixe 
man and wife, fearing in this, mutual love and hat:ed, though 
in modeſty, it hath only expreſt the fuſt, And ſure if this 
Donation ſhould ſubſiſt , every woman would think her ſelf 
affronted, as well as impoveriſhed, it ſhe could not elicit a Dif- 
poſition from her Husband, of ſome part of his Eſtate, And 
to what condition ſhould a poor man be reduc'd, and with what 
inconveniences urg'd, when he behoved either to diſobliege 
his Wite , or ruine his Heir , and to load his Fame or his 
Eſtate, So that the Lard Conpay hath in this, prejulg'd Huſ- 
bands and Heirs, and hath violated & jus Parentale, & Ma- 
ritale, . 

_ Ir is alledged for the Lady , that the reaſon is not relevantly 
libelled;ſeing we do not condeſcend upon a torm'd diſeaſe, under 
which the Lord Conpar laboured the time of the Diſpoſition, 
and of which diſeaſe he thereafter died : Nor is tenderneſsa 
infi:mity ſufficient of ir ſelf, ro maintain this reaſon of RecuRia 
on, eſpecially in.old men, whoſe age is a continual infirmicy, and 
yer is not by Lawyers called a ſickneſs , ſickneſs being a preter= 


natural, whereas age isa natural infmity, And this Law being) 
mainly 2 
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mainly founded upon the preſumption, that theſe who are upon” 
dearth-bed, have their Judgments and Memories ſoclouded, and 
diſordered by the iickneſs which preſſeth them , that they are 
either altogether diſabled from doing affairs,or at leaſt from doing 
them judicioufly,and according to therules of reaſon: therefore 
ſycha diſeaſe ſhould be condeicended on, 2s influences the judg- 
ment, and incapacitats the Diſponer to underſtand his own affairs, 
Whereas it were abſurd that old men who keep the houſe, 
ſhould be generally interdited , meetly becauſe they come nor 
abroad, and are ſomewhat tender, albeit they be otherwiſe 
very ripe and mature in their judgment, as ordinarly old men are, 
Nature having beſtowed Prucence upon them, in exchange of 
that bodily vigour , which remains with thoſe who are young : 
and it were unreaſonable, that if any Perſon were a little tender, 
and had not occaſion thereafter to come abroad,that 2 Diſpoſiti- 
on made by him ſhould ex eo capite be reduced, albeir it cannot 
be qualified that he died of that diſeaſe, Wherefore our Law 
taving reſtriRed the power of Heretors (ofar, chat as they can- 
not diſpone cheir Eſtace upon Death-bed, in prejudice of their 
Heirs, it hath moſt juſtly appointed, that the diſeaſe wherewith 
they are inſeted ſhould be condeſcended upon ; to the end it* 
may be known, whether it could influence the judgment or nor, 
or whether or not the Diſponer died of that d:ſeaſe :- and in all 
the deciſions which concern caſes of this nature, it is remarkable, 

that the diſeaſe is ſtill condeſcended upon, Likeas. by the 18, 

rep, lib, 2. Reg, Maj, The reaſon whereupon this Law is 

founded..is ſaid to be, quia tunc poſſet in modico contingents ejus' 
bereditatem deſtribuere,ſi hoc permuitteretur,ei qui fervore paſſions 
inſtants, & memoriam, & rationem amiltit, 

To whichitis reply'd , that it is libel'd inthe reaſon of Re-"- 
duQion,that theLord CouparDiſponer had contracted a ſicknels,' 
before he had granted the Diſpoſition , which is all is neceſſar g 
And it were moſt abſurd,to think that the Puriuer ſhould be ne+ 
gclheat to condeſcend vpon a particular difeale; and detign ic by* 
- 


(96) ' 
2 Name : For this were to make two Phyſitians abſolutely nes 
ceſſar in all diſeaſes, ſince none are preſumed to know the Names 
and Natures of diſeaſes but they ; and there is ſometimes (uch a; 
complication of diſeaſes, and new diſeaſes do (o often creep in; 
amongſt mankind , that hardly evena Phyfitian can deſign them 
exaQly by a particular Name, And it is very obſervable , that 
when the Name of a diſeaſe is condeſcended upon in any Deci+ 
ſions, it is not by the Purſuer, but by the Detender, who conde« 
ſcends upon the ſame, for clearing either that the diſeaſe was not 
Mortal , orthat it did not <ffe& the Brains, But yet when we 
conſider theſe decifions, we will find , that it the Perſon had 
been proven to have been once ſick , the Diſpoſition is ſtill re« 
duced , though thediſeaſe be not proven to be ſuch as could af 
fe the Brain, Thus a Diſpoſition was reduced, albeit it was 
offered to be proven, that the Diſponer was mentis compos, 
February , 1622, Robertſon againſt Fleeming; and that he 
- didhis affairs, and far at Table as at other times : nor isit re« 
quiſit the diſeaſe be morbas ſonticus, pen, July , 1635, and 
7./Fuly,1629, Thealledgeance of judicij minime waccillantis 
was alſo repell'd , and a proviſion was not ſuftain'd made to 
Child, though the Father had only a Palſie in his fide, and liv'd 
28, Months, Faly, 1627, And this is moſt reaſonable , bes 
cauſe the ſoundneſs of the Judgment being that which is noe 
ſubjeRed to the Senſes of Witneſſes, they cannot properly coge 
noſce thereupon, and they would in that caſe be rather Judges, 
then Witneſſes, For if it were otherwiſe, Servants who ate 
the only ord.nar Witneſſes that are preſent, would have it left 
arbitrary to them, to make the Diſpoſition valid or not, as they 
thought fir,and they might depone very boldly,becauſe without 
hazard, ſince in ſuch gueſſings as thele , they mighe afſume ta} 
themſelves a very great liberty ; and thus though the LaW 
thought it fir, not to put it in the power of the Heretor, to pi 
judge his Heir upon Death-bed, by Diſpoſicions , your Lords 
ſbips ſhould by your deciſion, pur it in the power of ds. 0 
; prejudice® 
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prejudge them, by their depoſirions,, And if it were neceſſarto 
prove, that their Judgment was diſordered by the ſickneſs, then 
this Law had been abſolutely unneceſlar,for whateverDiſpoſition 
is made by any perſon, whatever condition he be in as to health, 
yet if he be not ſane ments, it is ſtill reduceablez and as 
unſoundneſs of judgement without fickneſle in that caſe, 
were (ufficient , ſo the Law hath made fickneſſe withour 
unſoundneſs of judgment , to be ſufficient in this, For, to 
the end there might be nothing arbitrary in this caſe , where 
the greateſt of the Subjects (ſuch as are the Nobility) are 
concerned in their greateſt intereſt, which is the diſpoſition of 
their oli Heretage ; The Law hath appointed, that it the per- 
ſon be once fick who diſpon'd, the proving that ſickneſſe 
without any thing els, ſhall be ſufficient tor.reducing that deed, 
except it can be proven , that, the perſon who granted the 
Diſpoſition went thereatrer to Kirk and Mercat z to which 
none go, till they be intirely recovered , and fir for buſineſle, 
theſe being places, wherein ſound men are ſtill preſumed to be 
ferions , becauſe theſe places are nor fir for recreation, and (o 
not fic tor fuch as are ſick , and which are acts that falls under 
ſenſe, and (o may be deponed upon by Witneſles , and are 
a&ts expoſed to the view of very many: and the Heir cannor 
be thereby prejudged, by either the want of Witneſles, or 
by being ryed to the depoſition of domeſtick, packed Wit- 
acſſes, tor ſuch only are uſually admitted to viſfie the Defun& 
( and ſo are only the perſons who can be Witneiles ) by theſe, 
who hadhim ſo much in their power, as to elicite ſuch DiC(- 
poſitions from him, 

+ The Defender (my Lord) finding her (elf ftrairned by this 
debate, joyns, to her former Defence, another , which is, 
\that going to Kirk and Meycat are not abſolutely neceſſar qua- 
+lifications of health, bur ir is ſufficient it the Defun& mighe 
Have gone toeither ofthefe, or did equivalent de-ds, whereby 
it might have been knowa that he had recovered kis _— 
| N or 
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for that is the ſcopeand 1clinn why the others are condeſcended 
upon ; and it wereunreaſonable, that the going down a ſtair 
within Burgh , and the buying of an Appte at a Crame, ſhould 
bea greater ſign of health , chen the riding of a Jouiney : 
that going to Kirk ard Mercat may be {upplyed by equivalent 
a@s ; © And the Lord Ceupgr did equivalent aRts, for evidencing 
that he was in health , at, and atcer the granting of the Dil- 
poficion , in (o far as he raſe from, and did go to his Bed at his 
ordinar rimes , did come to Table, entettain Strangers , wait 
upon them without doors to their Horſes, ſell his Corns, 
rake in his Accounts , and yrit long Letters all with his own 
Hand , in which Letters, he ſhew- a former defign he had 
ro make that Diſpoſition, Likeas , former Letters can be pro- 
duced long prior to his {ickneſſe , wherein he ſhew'd his des 
ſign; whereas your Lordſhips have by former deciſtons found, 
that equipolent a&ts were ſufficient, as in the caſe betwixe 
Sym and Grahame, in anno, 1647, Wherein it was found, that 
the writing of the Diſpoſition ot a ſheet and a halt of Paper, all 
with the Diſponers own hand , was ſufficient to ſuſtain the 
ſame, and to defend againſt the reaſon.of Reduction upon 
death-bed- and in February, 1668, in the ation Pargillis 
againſt Pargillis, it was found ,, that the riding on Horſe-back, 
though the Diſponer was proyen to be fick, and that he was 
ſupported upon his Horſe , were ſufficient qualifications of 
health ; And if the going to Kirk and Mercat were ſtill requifir, 
the Lieges could never be i» tuto when a Diſpoſition is made. 
to them , ſeing very many men, who are in perfect health, 
do oft die ſuddenly , before they have occaſion to go to Kirk 
and Mercat , and when the perſons to whom the Diſpoſicions- 
are made , cannot ſuſpedt there is any need of their going theres, 

But though Kirk and Mercat were requiſit, yet it can be 
proven that the Lord Coupar went to both; and albeit he was' 
{upported, yet that was only ina piece of the way, which was+ 
rough, andat which he uſed to be ſupported at other ing 
Wael ! 


when he was in health , and was therein ſupported now, not 

bec2uſe of the ſickneſſe, but becauſe of the way, © © 
To which itis replyed, 1, That the Law and continual 
deciſions having fixt upon Kirk and Mercat, as i71dicia Sanitatis, 
no other Rs can be tuſtain'd as equivalents for , where the 
Law requires ſolemnities, ſuch as theſeare, ſolennz;a non poſſunt 
per equiprlentia adimplere ;, thus earth and ſtone being re- 
quired as {ymbolls in Saſines,three oyeſles at Mercat-croces. fc, 
Aasequ.polent to theſe would not be ſuſtain'd; and the Law 
having appointed that a Child ſhould be heard cry, to the end 
Marriage may not be diffolved>, though the woman die withia 
year and day , the Law ſuſtains not that the Child was a lively 
Child,or might have cryed , for,faith that Law, Tr was fit thar 
ſome certain ſign ſhould be fix*d upon; to prevent the arbitrari- 
neſſe of Witneſſes: And ſeeing it would not be ſuſtain'd to 
elide the reply of Kirk and Mercat,and the alledgeance of health 
founded thereupon , that the Detun& was not in health, 
though he weat not to Kirk and Metrcar; ſo the reaſon of 
Reduction founded upon fickneſſe , becauſe he went to Kirk 
and Mercat , ought not to be elided, by alledging that the 
Defender was in health,thouzh he went nor to Kirk or Mercat g 
and it equivalent acts were ſuſtain'd, this Law might be eaſily 
eluded, and the effec of it would become altogether arbitrary, 
2, The aQs condeſcended on , are not equivalent fignes of 
health, tothe going to Kirk and Mercatz, 1, Becauſe theſe 
acts of going to Kirk and Mercat, ate fixt upon by a long trat 
of deciſions , and ſo are ſolennia jure recrpta ; bur theſe other 
a@s are not ſuch as have been found equivalent by any former 
decifion : but on the contrar, aQts of mare acjuſted equipolency 
then theſe, have been repelled, when propon'd*to take. off 
the reaſon of Death-bed, and thus in che foreſaid deciſion, 
February, 1, 1622, It was alledg'd that the Diſponer was 
able togo ro Kirk and Mercat , and "that he went about his 
. N 2 affails 
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affaires within doors, and came to his own Table , as formerly, 
And though it was alledg'd upon. the penulr, Fune, 1635, 
that the granter of that Diſpoſicion then quarrel d , and which 
was made upon moſt deliberat grounds, was able to mannage his | - 
own affaires as tormerly ,. having only a palſie in one arm, 
which did not affe& the judgement, And the 1, Fuly, 1637, 
It was alledg'd, that the Diiponer who had granted a Bond of 
proviſion to his own Son, had no diſeaſe wiich could be 
impedimentum rebus agendis. , and that he lived 28, Months 
thereafter , and went about his affairs, yet all theſe conde. 
ſcenſions upon health were repelled , though che time of ſurvj. 
ving were much longer there then here, thecaſe of the grants 
ing ot the Diſpoficion much more favourable( and indeed, 
none can be Jeſſe then this Defenders caſe) and the perſons who 
did diſpone , of a much greater conſiſtency both ot health and 
ſpirit, then the Lord Couper, who was known to have need- 
ed lirtle fickneſſe, and much lefle importunity and defign, 
was uſed in this caſe, to make him do acts both irregular , and 
unwarrantable, 

As to the deciſion , Sym againſt Grahame , Ir is anſwered, 
that it was proven there , that the Detunct went upon his own 
feer ro the Apothecaries Shop, and to his Phyſitians Houle, 
which implyes neceſlarily in Edinbargh , a going thorow the 
Mercat.,, whereby the Law. is fatished , and a publick-a& was 
done, which might be proven by unſuſpe& Witneſſes, And 
as to Pargillis caſe, the Diſpoſition there, was made in favours 
of a Grand-child , with whoſe Mother the Grand-father had 

omis'd the Eſtate at the contracting of the Marriage, he 

aving been Party-contracter for her, though that promiſe 
was not inſert in the Contra, likeas, the Diſponer went 
to the ground of the Lands unſupported, and gave the Safine 
himſelf: and albeit he rode to the Mercat , becauſe. he was 
Goutiſh, which is thg. only diſeaſe that was proven, mn 
which 
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which is in the opinion of the Phyſitians , rather a Pain, thetri 
a Diſeaſe, yet he went to the Mercat unſupported from his 
Lodging, 

3. All theſe 2Qs condeſcended on were done at ſeveral 
times, and might have been very eaſily done fingly , by a 

erſon who was ſick , and none of « are ſuch acts as require 
Fealch both of body and mind, as doth the going to. Kirk or 
Mercat , nor did they require the coming abroad to open air, 
which is the ſeve:e tryal of health ;- and all theſe aQs were 
tranſacted intra privates parietes , and {o ſubje&t to ſuggeſtion, 
and colluſion , the Wirneſles being ſuch as were under the 
power of the Defender, who did elicit the Diſpoſition, and the 
appearand Heir being abſent, and very remote, as is ordinar in 
ſuch caſes: whereas the going to Kirk and Mercat, are as 
wherein the appearand Heir may hear a conjun& probation, 
and wherein rhough the Witneſles to be led for the Defender, 
deſign to prevaricat, yet the fear of being control'd by a mul- 
 titude, vould hinder them to adventure upon the deponing 
an unt:uth, 

4; All theaQts condeſcended on ſeem to be done ex affed7ata 
diligentia, & affedtata diligentia pro nezligentia habetur , nor 
can any acts be eſteemed equivalent, except they were ſuch, 
as clearly evidence, that it he had deſign'd to have gone to 
Kirk and Mercat, he conld have done the ſame ; whereas in 
this caſe, when the CA togo to Kirk or Mercat 
unſuppoited, as Law requires , he could not pet form the ſame, 
but behoved to be {upported as ſaid is, by which it clearly 
appeares, he did not any ats that were equipolenr, 

To his actual going abroad to the Kirk or Mercat, I make no 
anſwer, - fince our Law requires his going unſupported , which 
cannot be alledged in this caſe for as going to Kirk and Mercar, 
is an exception which takes off the reaſon of Death-bed, fo 
the being ſupported elides the exception of going to Kirk and 
Metcat, 
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Mercat, And ſo unfavourable have theirRedutions alwayes been 
in our Law, that the Purſuer offering to prove ſupported, 
is preferred to the Defender, who ofters to prove unſupportable, 
as was found, 27, Fuly, 1639, albeit regulariter the Defender 
is preferred to prove his own defence, nor needs the Purſuet 
debate from what cauſe the ſupportation proceeded , for it 
cannotbe known to Witneſſes upon what account he was 
ſupported , and that might have proceeded from infirmity, 
as well as from the ruggedneſlſe of the way : and ſo this 
Law would in its execution and application , return fill ro be 
arbitrary, if Witneſſes or Judges might gueſs at the occaſion 
of the ſupportation, But without debate , the Purſuer cone 
tends that this priviledge of eliding a Redu@tion ex capite lefti, 
being only competent to the going to Kirk and Mercat un- 
ſupported; he who is ſupported , gains not the priviledge, 
becauſe he fulfills not all the qualities, and it is very well 
known , that the way is ordinary Calſay, and that the Houſe 
and Mercat are not diſtant three pair, and the Lord Coupar 
uſed ordinarily to walk there unſupported z So that when he 
took ſupport, eſpecially at a time when he deſizned (o much 
0 go unſupported, it ſhewes convincingly , that his infirs 
mity , though not himſelf, remained ſtill diſobedient to 
all their deſignes, and though they could force him to dif- 
pone, yet they could not force him to be ſound, and your 
Lordſhips may eaſily judge , that theſe who were at ſo much 
pains to make this Diſpoſition ſubſliſt, were not wanting to uſe 
all indeavours for carrying him over this laſt difficulty, fo 
_ this ſuppott proceeded not from chance , but from ne- 
cEmry. 

bong then your Lordſhips have been fo rigid obſervers of 
the Law, in prejudice of poor Children, and poor Relidts, 
who were unprovided, I hope you will not proſtitute it in 
tavours of a ſtranger who had tormerly gotten all the Defun&s 

| : Eſtate : 
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Eſtate in Jointure: Reward not thus the importunity of 
Wives , and bryb not avaritious perſons to trouble us at a 
time, when we ſhall think all time too ſhort, to be imployed 
in the ſervice of Him, whom we have ſo much, and ſo often 
offended; And take not from us in one deciſion, the proteRi- 
on of the Law, when our judgments are frail, the quiet of 
our Souls when we are ſick, and the love of our Succeſſors when 


we are dead, 


The Lords reduc'd the Diſpoſition, 
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For the Counteſle of Forth , &xc. 
againſt E. C. 


EIGHTH PLEADING. 


How far reſtitutions by way of Fuſtice , are prejudged by As 
of Indempnity, 


J Might ſtand in the next degree of guilt , to thoſe who for. 


feited the Earl of Brawford, it I thought that his Merit, or 

your Lordſhips Loyalty needed,rthat I ſhould urge much the 
favour of his caſe: He was a perſon who carried the hononr of our 
Nation, as far and as high as could be expeRed , from the hap- 
pieſt Subje& in much better times : for after that his Merit, 
arm'd meerly by his own Valour , had raiſ'd h:m to be a General 
ifi Sweden, he was choſen General in Engiand, in a War, wherein 
all his Nation were ſuſpe&ted,and did there,aQtions worthy of our 
Praiſe, and their Wonder, But whilſt he had refu('d ro draw 
a Sword againſt his Country-men,even whilſt they were Rebels, 
they forfeited him, for fighting in a Kingdom, over which they 


had no juriſdicion,and forteited him by His Majefties Lawes,and- 


at the purſute of His Majeſties Advocat, when he was hazarding 


his life for His Majeſty, by His own command , and in His own |. 
preſence; and the very day after he had gain'd that Battel for? 
Him, which if proſecuted according to that brave Gran f 
advice,; 
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4dvice.micht have ſecured to Him, that juſt power, which thoſe 
R &bls were ſcru nz out of His hands, The Eatl of Forth being 
with H's ajeſy, reſtor'd to his own, his Lady and Daughter 
pucſo- fuch as intrometred with his Eſtate, and. inſiſt now 
avainſt , C, who for being General to the then Eſtates , gor 
49600 pounds out of the Eſtate of the Earl of Forth, which was 
a part of that Sum, which was due to his Lordſhip upon an he- 
ritable ſecuiity , by the Earl of Errol and his Cautioners, _ In 
which Debate, it I uſe tezms which may ſeem indiſcreet -and 
ze2lous, I muſt be paroned , fince I ſhall uſe none bur what are 
forc'd upon me by that Act of Parliament by which I plead, 
fince E, C, is a perſon to whom I wiſh much ſucceſs in every 
thing, fave this Debat , and td, wham my reſpects areabove 
jealoulie, 

It is alledged for E. C. that though ſuch as are reſtor- 
ed againſt forteitures, by way of juſtice, may by vertue of 
their reſticution, repeat all that is extant of cheir Eſtate, yer 
they cannot repeat what money belonged to them; for money 
being res ſungrbilis , and naturally (ubjet ro, conſumprion:, 1t 

aſſeth f:om hand to hand, wichout bearing any /preſſa, where» 
by ſuch as intromet with it, may know how it came, and whole 
it was : Nor doth the aullicy ofa Title inthe firſt obtainer, in- 
fer repetition ot money from ſuch as derivea right from. them, 
as may be clear'd in many inſtances, for if money had been payed 
to one, who obtain'd an unjuſt ſentence from the late Uſu: pers, 
yet they would not be liable in repetition, after that ſentence 
were revived and dcclared null, 

It one ſhould ſerve himſelf Heir unjuſtly, and as Heir aſſign a 
Sum to one of his Debitors ,*though his ſervice were thereafe 
ter reduc'd,as unjuſt, yet could not his Affignay be oblieged to res 
ſto:e what he recovered by vettue of that Aſſignation, It theEx» 
chequer ſhould preſently gift anEſcheat, though cheEichear,and 
-Hoining whereupon it-proceeded, were thereafter requc'd, .yera 
Aum payed by vertue ot; that GfLubey {tanding,. could not be 

, re» 
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repeated, and if this Principle were not ſuſtain'd , all Com: 
merce would be deſtroyed; and though Z, C, his Title be 
now reduc'd, yet it was valid the time of his intromiſſion, 


which is ſufficient to aſtrudt his box fides : and Lawyeis, even 
in intromiffions with money, which was at fi:{t robbed, confi. 
der only Yim illam que intervenit tempore numerationis, wheres 
as here, though the Eſtates did moſt unwarrantably and rapj. 
nouſly forfeir the Earl of Forth, yet his money being brought 
in co the publick Treaſure , and confounded w.th their Caſh, 
it ceas'd to be his, and became theirs, and therefore, E, C, 
being Creditor to them, as he might have taken any Pre- 
cept juſtly from them , payable out of their Treaſure, $ 
might he Son taken Precepts upon his Eſtate , which ceas'd tg 
be his: Nor can the Earl of Forth be ſaid to be a loſer 
E, C, ſing the Eſtates for the time would have broughten 
in, and converted it to their own uſe, in which caſe, Forth would 
not have got repetition -againſt-the perſons to whom it were 
payed, 

To theſe grounds, it is (my Lords) replyed for the Earl d 
Forth, that there is a difference ſtared in Law , berwixt reſtits 
tions by way of Grace, and reſtitutions by way of Juſtice, in r6 
Kitutions by way of Grace, the guilt remains though the pt- 
niſhment be remitted, and the perſon forteited is reſtored, nor to 
his Innocence, bur to his Eſtate, and therefore he recovers only 
what is extant of his Eſtate, Bur in reſtitutions by way of 
Juſtice, the Sentence forfeiting is declar'd never to have been 
Sentence,and therefore, it can never be ſuſtain'd as a Warrand to 
any effet , Sed comparatur juri poſtliminii & fingitur nunqua 
interveniſſ > & tantum reſtituit juſtitia quantum abſiulit injuf 
tia; And theretore , not only what is extant, bur all that be 


longed to them there is reſtored, But Sentences forfeiting map 
be diſtinguiſhed furder, (as ow obſerves, tit, de remed. 
ftitie) intoſuch , as though they were injuſt, yer every privi 
perſon was notoblieged bh 


, 


wthe injuſtice ol the torteicures 
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25 if a man had been forfeited in a Juſtice-conrt for murder under 
cruſt, or a Landed-man for theft z againſt which ſentences, 
though che perſon forteited were reſtored, yet it might ſeem 
hard, that ſuch as intrometted by vertue of Warrands or Afſig- 
nations trom the Eſtate, ſhould be forc'd toreſtore all they re= 
ceived ; but others may be forfeited, as the Earl of Forth was, 
by vertue of Sentences, which were no ſooner pronounced, 
then.they became Treaſon, by an execrable inverſion , not in 
the Pannel , but in the Pronouncers, and were not only 
Treaſon of their own nature , but behoved to be acknowledged 
treaſonable by all ſuch as heard of them , and ſuch ſure was 
that Sentence pronounc'd againſt the Earl of Forth , which was 
againſt che fundamencal Laws of this and all Nations., and 
which is declared by the AR of Parliament reſtoring him , to 
have been, at the time it was pronounc'd,an AR of Rebellion, 
and an invaſion upon his Majeſties Royal Prerogative, 
This being the ſtate of this reſtitution, It is, my Lords,anſwer'd 
to the Detence, that it is defeRive in the aplication of all its 
arts z For, that this money was not res fungibilis , appears, 
cauſe the Law diſtinguiſhes all Eſtates iz mobilia ( que ſunt 
fungibilia) immobilia, & nomina debitorum, Nomina debitorum 
are Bonds due to the Creditor , which are of a middle nature, 
betwixt movables and immovables,and theſe fall certainly under 
reſtitution by way of Juſtice, evenaccording to the Defenders 
own Principles, for they bear the name and ippreſſa of him 
to whom they belong, and ſo the Intrometter is warned to 
bewar of them : and that this money crav'd here to be repeated 
was ſuch , is very clear , for it was due upon an heretable Bond 
to the Earl of Forth , by the Earl of Errol and his Cautioners, 
and came never in , nor was confounded with the Publick 


"Treaſure ; for Z. C, got a Precept upon it , before the 


Publick-obtain'd a Sentence forit, and got a Warrand for that 
ſpecifick ſum owing by that Bond to the Earl of Forth, and 


. got payment of it trom the Earl of Forths Debitors, as 
be O 2 D«b.tors 
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Debitorsto him: ſo.far did juſt Heayen allow this haſt t6 h& 
its own puniſhment, 

As to the fecond member of the Defence , which is found« 
ed upon his bona fides, to intromct with the ſum for payment 
of a Dcbt due to him, ( he hiving been General at chart time) 
from an Authority then in being, Ic is reply'd , that boz:a ſides 
in the Iatrometter,, . doth not, extin5 th. and take away the 
Right ol the true Proprietar , nam quod merm oft, ſine ſafts 
weo @ me auferri nequit, And, Lawycrs dete: mine, that ta 
denude a man.of his Property ,. there muſt be tome ta& of his, 
either ſe obl;gande:, . or delingtende,, -neither of which can be 
alledged-in .this,caſe; and it the Earl of Forih was never de 
nuded ,. then. Calerdar £0uld; have no- Right; tor , duo nou 
pouſſunt eſſe domini- in. ſolidum! unins & tejuſdem rei , which 
mixim holds ſtill ;» ſpectbus & nominibrs debitorum, tor though 
ſometimes it-may fail in numerat money, the dominion whereat 
is, for the good of Commetce ,. ſometimes trani/mitred by 
{umple numerations: yet it never tails i7 ſpecibns , ſeu corports 
bus and that money due by. Bond , is not of the nature of 
pecunia numerata, is clear trom 1, ſs certns ff; de legat. 1, And 
it a Robber takeaway-may Cloak, and give it to a Strange, 
yer L would per rei windicationem get itbaick, notwithſtanding 
of the-Detenders boya fides'; but here there was no bona fides, 
ſeing-E, 'C,, was oblieg'd to know, that the Earl of Forth 
was injuſtly forfeited , and that the Act of Puiliament, avainlt 
which there 1s no-diſputing:, has declat'd it to haye been 
Treaſon z and if EZ; C, were purſued for oppoſing .His 
Majeſty at that time , or for concutrius to the forteiting of the 
Earlot Forth, he could not detend himiclt otherwayes, hag 
the At of Indempiiity: Frego,in the caic of reſtitution of Forth 
Eſtate, which is excepted from the Ac of Indempn:ty,, That 
Warrand proceeding upon forieitute, cannot detend him for 
how is it imaginable, that his bo7a fdes, which could not defend 
him againſt the loſle of 'his own Eſtate, ſhall be able ro.des 
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fnd him againſt the reſtoring of Forths,to which he had aliande 
no Right 2 1 here is no boa fidzs, but where it is founded upon 
a Title, Et bi non [nbeſt Titulus, ibt noneſt admittenda bona 

4:5, Put (0 it is, that B, C, his Title, vis, The forferture of 
the Earl of Forth, is declar'd by Parlizment,never to have been 
a T:.tle: But E, C, who was a Member of that Px:liament 
which forieited the Earl of Forth , and General of that Army 
which defende them , is in the ſame caſe, as if two Robbers 
had taken a Bon! tom a tree Liege , and had given it to one of 
their own Society , who w.:sat leaſt a ſpeator, in which it is 


moſt certain, that che tree Liege ſo robbed, would recover pay 


ment from him who intrometted, 

By this uttwarrantable introm:Mon with the Earl of Forths 
money, E. C, became his Debitor, and the ſupervenient 
AR of Indewpnity could no more detend EF, C, againtt this, 
then it could againſt his other Debts, Indempnities are Ce- 
ſien'd to ſecure againſt the Princes Purſutes , who gave them, 
but not to ruine Innocents, elſe were thele Intempniries, Ads 
ot Injuſtice,not of Clemency, $? criminaliter ceptum judiciuns 
interventu ind»/zentie [criptum eſt, habes tamenrſ[amen inda« 

ationem, & files d: fide Scripture civiliter quert, 1,9, C. ad 
L. Cornel, de fall, Amneſtics are but general Remiffions, and 
fo cannot be (t:onger as toall crimes, then a particular Remiſ> 
fion is as to one: But (o it is, that a particular Remiſhon can 
only diſpenſe w'th tlie Princes Intereſt , nor doth it cut off the 
Purſutes of ptivat pe. {0ns, 25 t!ie fo: mer Law obſerves very well 
and the Empcror in 2notl:er Law tells us, Wee #n cujuſquam ins 
Juriam ben: ficia tribuzre moris noſtri eſt , 1, 4+C, de emancip. . 
libero, 

From. theſe grounds, your Lordſhips have an eafie and juſt 
proſpect of the anſwers which may be made to the inſtances 
adduced g io” w2 are not in the caſe of ſuch as obtain Gitts from 


; the p:eſent Exchcquer, nor Rights from Heirs once _— 


ſrv'd: ior Lic juiuidicton whecby theſe Rights are eſtabliſh'a, 
| are - 


(10) 
are not funditus taken away , nor were the ſingular Sneceſſors 
oblieged to know the Sentences, whereupon their Rights were 
founded, to have been null, as Z, C. was in this caſey nor 
can this prejudge Commerce, except among ſuch as are oblieged 
to know the grounds of their Commerce to have been unwar- 
rantable,andRapines andV iolence _ extra Commercium,which 
is ſo far trom being an abſurdity, that it is an advantage , for this 


an 
I beg leave to repreſent to your Lordſhips, that by this deciſion 
you will do more to hinder Rebellion, and to encourage Loyal- 
ty, then Armies can do; for ſince no man will hazard hanging 
and damnation by Rebellion, without he be baited to it, by the 
certain expeQarion of a Preys So, it Rebels find , that they 
can never be ſecure of any Prey ſo obtain'd , they will certainly 
neither be ſo eager to have ſuch as are Loyal forfeited, nor ſo de- 
firous to ſettle upon themſelves, Eſtates ſo rob'd, 

As to that principle, that whatever defe& was in the Title 
here, yet there was none in the numeration of the money ,and de- 
feds in the numeration are only objeRed againſt ſingular Succeſ- 
ſors z Itis anſwered, that vis eſt vitium reale,& afficit rem ipſam 
licet tranſierit per mille manus, And this original ſin infe&s the 
whole iſſue,for the States could not tranſmit a berterRight then 
they had themſelves » nemo poteſt tribueri alteri plus juris, 
quam ipſe inſe habet: and Plin, lib,z.epiſt,9, intorms us , that 
Cecilins Claſſicus having robb'd the Pfovince which he come» 
manded,and having payed his Creditors with the ſums exrort- 
ed,pecunie quas creditoribus ſolverat,ſunt revocate. But though 
this might bo alledged where there remains ſtill ſome colour- 
able Titleinthe Author, and where the fingular ſucceſſour was 
not Oblieged to know the defe& , yer in this caſe ir can never 
be pretended by E, C. whole Right is funditus taken away, 


and who was at the time the mony was affign'd, or was numerat. 


to 


may help to ſtop all Commerce amongſt Rebels and Uſurpers, ' 
1 to looſe theſe cords by which they are tyed : and from this, - 


- 


C11) 
to -him , oblieged to know that defeR in his Right, which 
is now the ground of this reſtitution, 

I ſhall not trouble your Lordſhips, with anſwering thoſe 
objeRions, tounded upon the Earl of Forths ratifying and homos« 
logating his own forteiture , by giving in a Petition, 1647, 
when he was content to accept back his Heretage, without theſe 
ſums for it is known, that Petition was not ſign'd by himſelf, 
nor did he ever appear before thoſe Uſurpers, and what was 
done by his friends, cann2t bind him , eſpecially whilſt that 
Uſurpation continu'd , under which he firſt ſuffered z nor tv 
the AQ, 1662, wherein ſome Intrometters are declared 
free, for that Act was only conditional , and upon proviſion 
that His Majeſty ſhould pay the Earl of Forths Succeſlors 
15000 Pounds Sterling, out of the Fines, which condition was 
never purified, and I wiſh it had,for that was much better then 
what is here expeted- theſe grounds are ſach , upon which 
none bur ſuchasare ready to drown would taſten: But, my 
Lords, it I needed to prepoſleſle you with what the Parliament 
deſigned in this reſtitution, I might eaſily clear, that they 
defign'd theſe Intromerters ſhould be lyable yz for when Duke 
Hamiltoun and the Earl-of Errol wereabſoly'd as the immediat 
Debitors, it is very well kaown,that they were abſolv'd upon ex- 
preſſe Proviſion , that they ſhould detlivet to the Earl of Forths 
Succeſſors, ſuch Papers as might prove the intromiſſion.ot theſe 
Defenders, which had been unneceffar if the Intrometters had 
aot been- liable , and the reaſon why theſe Debitors were 
abſolved had been groundleſſe, it Intrometrters had not been 
liable, But to what purpoſe ſhould the Pa:liament have re« 
ſtor'd Forth, it they had nor defign'd the Intrometrers ſhould 
be liable © For the Parliament knew , that there was nothing 
elſe , which could have been reach'd by this reſtitution, 
except theſe moneys now purſued tor, and ſo their Juſtice had 
—_ an airy and empty Fanfara , bringing nothing with ic 
ut.che occaſion- of certain ſpending', upon an uncertain Ex-= 
pectation : 
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C13 ) 
eaation:to avoid all which debategthe Parliament have expref. 
ly ordain'd the fir{t D-bitors to produce thelePapers, for proving 
againſt cheſe Incrometters, whi are hereby declared lyable, 
which wordsare ſo expreſle, chat they preclude al! cavil, as well 
as difficulty, 


This being the nature of our Purſute, and theſe the anſwers 


toany pretended difficulties, It is humbly recommended to7 
your Lordſhips, to give a teſtimony of your hatred againſt thoſe 


violent courſes tormer!y practiſed , and to teach Poſte! iry what 
ſuch invaſions may expe, I know well , that no man has 
deſery'd better of His Majeſty, then EZ, C, hath of lates 
and I hope, that when you *S decided againſt him, he 
will heartily acquieſce ro your Sentence, as a furder proot of his 
fincere Loyalty , Nec tollitur peccatum , niſi reſtit uatur oblatum, 
I conteſſe, that he did not yield ro thoſe impreſſions, till they 
had overcome the whole Nation, and that nothing but the per- 
{waſion of his being then employed in the {ervice of his Cone 
{cience and Countrey , cou!d have with-drawn him from the 
ſervice of his Prince: Bur this can plead no further , then that 
his Prince ſhould pardon theſe eſcapes , not that he ſhould r& 
ward them,eſpecially to the prejudice of His taithtul Friends, 


The Lords ſnſtain'd the Purſute, and repell'd the Defences, 


yy EIS walls. hos tt th. th. a. 4 


_—_—— 


/ Lo * >, * \ ®* Wl R s » ; * S; / W 
d al $-x II *.22 1 = - © f.? = - <> . P IP 
54% WED WHAM» >| 
BI "NC w, \_<4 "I_# | 
$450 


PERL BEEP PÞY 


A Debate in favours of the Earl of Forth, 
againſt E, C. 


NINTH PLEADING, 


How far « perſon unjuſtly forfeited and reſtored, may repeat 
Annual-rents from the Intrometters, 


F I were not ( my Lord Chancellor) very confident of the 
Juſtice of my own Cauſe, .and of your Lordſhips Learning, 
as well.as Integrity ; I ſhould be ſomewhat- jealous, that the 

learn'd diſcourſe you have heard, in favours of my L. C, 
might leave ſome impreſſion, Bur, my Lord, Ithink it im- 
ſible that any, beſide thoſe unjuſt Judges who forfeited the 
| of Forth of his principal Sam, would again forfeit him of his 
Annual-rents;nor doI imagine, thateven thoſe wonld have done 
it, ifthey had not been diſtemper'd by their dywn feaveriſh zeal, 
and that national fury:ſo that it yourLordſhips ſhould folow their 
example , you ſhould ſhare their guilt, but want their excuſe, 
. 1c is (my Lord) now alledg'd, that Z, C, is not liable 
in payment of Annual-rent to the Earl of Forths Succeſ- 
ſours ,, becauſe Money is of its own narnre res fterilis , and in 
Law bears not naturally Annual-rent , and therefore an Intro+ 
menzor, though predo, though male fidei prſſeſſor , is not liable 
for Annual-reat, for no man is oblieged to 1mprove another 
mans Money : and by thecivil Law, (which was more ready to 
give Aanual-rents thetiouts) Fn corporibus 2x quibus frudtus 
vo P 


Natus 


ry 
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vaturaliter proveniebant male fidei poſſeſſor , was liable in frutus 
produtFos, but in corporibus que: non producebant fruttus de ſus 
natura, nec predo, nec latro tenebatur in fruttus , and thougha 
perſon who impropriated pub! ick Money was puniſhible,r atone 
repetundarum vel ex reſiduts, and ſo was there mo? unfavorable,” 
of all Intrometters , yet he was not liable i» uſuras z nor by o 
' Laware Annual-rents ever due, [ſed 7x legt,uel ex patto,neith 
of which can bealledgedin our caſe , and the Act of Indemp. 
nity bath made Intrometters with publick Money liable in repe- 
tition, and though their intromiſſon be moſt unwarrantable, yee 
are they not made liable by. that At in Annual-rents, Likeas, 
though theſe Moneys' due to the Earl ot-Forth, did ar firſt 
bear Annual-rene, yer they. being once uplifted, became a ſum 
lying in Caſh, which' B.C, was not oblieg'd to re-imploy upon 
| $_dmjontny and by theAQ, 1662 whereby HisMajeſty was to 
repay the Earl of Forth,he was only to be repayed of his principal 
ſum, but not of his Annual-rent, 

To which, (my Lord ) it is anſwered for the Earl- of Forths 
That ſince your Lordſhips have found E.C;hisTitle to have been 
unjuſt , we muſt. debate now againſt him tanquam, at leaſt; 
male fidei poſſeſſorems for the At of Parliament has declared 
this forfeiture an invaſion upon His. Majeſties Prerogative, 
and you have by your Sentence, tound it got to be ſhelter'd un» 
der the AR of Indempaity, L 
+, Let us therefore , in the firſt place , conſider that the Law 
never deſign'd to tavour oppreſlors , nor ſuffer the innocent 
to be. prejudged it never deſign'd that men ſhould enrich-ther< 
ſelves by their guilt , and be rewarded for their violence, And 
fince the fear of puniſhment is ſcarcely: able to reſtrain that 
wickedneſs, to which we are naturally prone , it were abſurd 
to highten our vitiouſneſſe by rewards z whereas, if male feb 
poſſeſſores ſhould not be lyable to repay Annual- reats, they 

d be enrich'd by their oppreſſion, and ſhould be baired® 
to commit violence, and to maintain themſelves 1 it — 


_ —_ 
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hould'be ſure /ucyar; (at leaſt) nſuras rei, per vim & injuſte 
wempte, And theretore, my Lords, though the Law makes 
| 2 diſtinQtion Etiam in male fidei poſſeſſore , inter corpora, ex 
+ quibus ſrufFus naturaliter proveniunt , & corpora ſterilia: yet, 
ZTF they do not this upon deſign to favour vitious or violent Tntro- 
FF metrers,but in order to the ſeveral wayes of taxing the teſtorati- 
© on ot the perſon injured; for, where theBodies unjuſtly intromet- 
ed with bear fruits, they ordain the fruits to be reſtor*d, but where 
they bear not naturally fruits, the Law doth not ordain the Ine 
trometcers to be free , bur to be lyable in damnam & intereſſe, 
& in omnem cau[am;, this the Law defines to be all the advan- 
tage could have ariſen out of the Ay he o/aamss with - this 
being an uncontraverted principle, - I humbly conceive, EX, C, 
ſhould be lyable to theſe Annual-rents acclaimed, and that upon 
theſe three conſiderations, 

Firſt, This Sum intrometted with by EZ, C, was a ſum 
bearing Annual-rent ; and therefore, Forth being reſtored 
by - of Juſtice, he ought to be put in the ſame caſe he was 
in before the forfeiture: and if the money were now lyin 
unuplifted , Forth would be preferred to E, C, quead theſe 
Annual-rents, which clears, thar they were never due to 
EF, C, and if they were not his , he ought to reſtore them. 
The forfeicure is declared to be noWarrant,and ſo,though E.C, « 
were in the ſame condition as a ſtranger is, who intrometts 
with another ſtrangers Money without a Warrant, yet ſure 
he would be lyable in Annual-rents, if he intrometred with 
2 ſum bearing Annual-rent ; much more then ought he to be 
lyable, who hath intromerred with a fum , which was unjuſtly 
and predoinouſly intrometted wich, For here, E, C, is in the 
ſame caſe, as 1ta man had broke my houſe, and had taken 
away my Bonds with blank Afſignations lying beſide me, and 
had uplifted for many years, the Annual-rents of theſe ſums 
orifa man had, upon a falſe token, raken up my moneys 
which bear Annual-rent z in which caſes it is moſt —_——— 

| P 2 that 


— 


(116 ) 
that the vitious intrometter, would be lyable in re-payment of 
the Annual-rents; and. to invert one of the Defenders own: 
inſtances, it is not imaginable , if any ſhould upoſe a ſum be- 
longing toa perſon lately forteited , and which did bear Annuals 
rent, that the _ would not exact Annual-rent from the 
Intrometter, I might hear urge likewayes , that a Minors 
money intrometted with, bears Annual-reat by the civil- Law 
and ours, and it is moſt clear, that pinguins [uccwr itur reſtitute,: 
per modum juſtiti« quam mingri , 25 Beſſins well oblerves, tit, 
de remed,, Juſt, num, 3, &. Faſon, ad. b, Gallus ff, de liber, & 
poftlim, for, as they are equal, in, that neither did conſeng 
to the intromiſſion, ſo. he who is tarteited for bis Countrey,; 
deſeryeth more favour then a Minor doth, -and many things are 
in Law allowed e& bonum Rei-publice., but we are not here ig 
the caſe of corpus fterile, tor money bearing Annual-rent is not 
corpus ex ſua natura ſterile , but babet fruffus ex ſe facillim? 
provemientis ;, tuſura eſt Toxes ſex partus pecunie,, and ſhould 
rather be reſtor'd then frut7us predrales ought to be,tor in theſe 
the Intrometter beſtow'd his induſtry , but here Annual rene 
doth grow very eaſily : and that Annual-rent is due, even where 
it was at firſt fferil;s,is clear trom 5$, quid ſi t, item veniunt ff, dt 
hered,petit.quid ſi poſt venditam bareditatems his ipſe res venient, 
fruttuſque carum, [ef "ap tales fuerunt, que vel fteriles erant, 
vel tempore peritura & he diſtratt « ſunt vers pretio-, tupc poteſt” 
petitor eligere ut ſibi pretia & uſura preſientur, Upon which 
Law, the Doctors obſerve, that wa/# fidei puſſeſſor tenetur rem 
iÞ[am K yevr » ſs extet , wel pretium & 'uſuras, fa non extet : 
but much more, where money bearing Anaual-reat is intromet- 
ted with, for there the proper damnum & intereſſe is Annual 
rent , and our Law calls Annual-rent the ry of money; $0 
that though the money had been ſterile , yer the vitious Intro- 
metter would have been lyable iz d1mnum & intereſſe , and the 
damnage and intereſt of money is Anawal-rent: nor is this mo- 
ney of the nature of that money , which the Law makes fte- 
rilis, 
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fo / il 
'ilis, for hete was an heretable Bond bearing Annual-rent, »o- 
wer debitoris; and which in our Law is not accounted inter mo- 
bilia, and fuch a Bond pro feade habetur y nor can itbe eyer 
faid, that this hererable SecurityAras lawſully Iooſed, no requi- 
fition having ever been made, . | 

Another gronnd I go upon is, That male fidei poſſefior, tenetur 
#0 ſolum in Pet ns perceptos,ſed in hn was: F, fed & partus 
F quod metus cauſa ; Where the Law determines, that when' 
any thing is vi, vel metu taken, partus ancillarum & fetus peco- 
num , & fruttss reſtitui , & omnem cauſam opportet ; nec ſolum 
#5 qui perceptifunt , verum ſi plus ego percipere potui & per me- 
tum impeditns ſum hor quoque orafh it, And when Lawyets 
conſider fraiFus illos pererptendos quiſunt reftituendi'a male fidei 

ſeſſore, which they call fruttrs civiles, they define them 
with Bartolus, ad l. ex diverſo ff, de rei vindicat, to be vel 
quos perttor percepiſſet, ſt et poſcid:re licuiſſet, vel quos peſſeſor quo 
dlins aligentior non eff ;prritpere potuiſſet, According to which 
CharaRers (worthy ot- their wondertul Author) theſe Annual- 
rents are to be reſtored' upon both accounts z for they might 
have been uplifted by the Eatl of Forth, if -this forfeiture and 
iorromiſhon had nor interveen'd, and by E, C, had hecon- 
tinued theſe Sums for after-years , as in the beginning, in the 
Cautioners hands, or it he had re-imployed-them in other hands. 
upon the fit(t termes z\ and'if he," ſtudying either his own gain 
or convenience, has inverted the primitive uſe of Forths money, 
ſhould either his gain or humoor prejuige Forth ? Incaria la 
in rebus alienis nocere non' debet.”” And Copus Parifienſis doth 
excellently obſerve, that Sut #1» qui crlpa deſet poſidere pro 
poſſeſſore habetur , ita & eq! frieftus percipere potuit pro perci- 
premte habetur , $i culpa (ua d*fitt now poſsidere , what can be 
more _ or plain, though &, C, had not employed them 
upon Land , whereof he has rexped the truirs conſtantly, fince 
they were ſo imployed 2 If 2 man be violently ejected our of 
a Mila which was grinding, a Coal-heugh , or Sale pan which 
was 


(18) 
was going,! he wapld certaioly be reſtored, 'not.only.toqhis C 

hey we | har but to all.chac chey might have yorided® 
—_ more then ought he to, be reſtored zo his Annual. rent; 
which was 2 more ſure produdt then theſe, And! whereas: it is 
pretended, that an Incrometcer, though wantinga juſt Title, is 
not 1" to- improve the -money fo intrometted with by 


kim , and ſo cannot be lyable to Pay Annual-rents for it ; It is. 


to this anſwered , that though he be not oblieged to improve 
them,yet heſhould be lyable, it he altered the natural improve. 
ment of. them : this would not be allowable in box fidei of- 
ſeſſore, much lefle ought it to be indulged in male fidei pofleer 
and though the Iatrometter in crimine repetundarwm ,- be not 
lyable in #ſuras, yet he is lyable i» quadruplum , which, much 
exceeds theſe, and would alſo be lyable i» 'sſ#ras, it he intro- 
metted with publick money bearing Annual-rent , which is our 


caſe, And whereas it is pretended , that Annual-rent is in our. 


Lay only due,ex Lege,aut ex Pao, It isanſwered, that Annual» 
rent is here due, & ex Lege, & expedo; ex Lege, becauſe in 
reſtitutions ex F#ftitia , the party ought to be reſtored 5x inte 
grum, cum omnizauſa, in which Annual-reat is included;:. & ex 
Patto, becauſe C, hath given his Bond to ſecure the Debitors, 
as to all damnage or intereſt they could ſuſtain, 

The third Principle I fix upon is, That Z, C, gave. his 
Bond to relieve the Earl of X;»nosl and Errols Cautioners , of 
all damnage and intereſt they could ſuſtain by paying theſe mo- 
neys to him , and therefore, ſeing they are now abſolved by 
the Parliament, upon expreſs praviſfion, that they ſhould make 
out the intromiſſion of ſuch to whom they payed'the money z 
it follows by an infallible inference , that they are. lyable to che 
Earl of Forth for what damnage he ſuſtain'd , and he by this 
Sentence, is ſurrogat in their vice; and EF. C, having given this 
Bond, ſhould have alwayes lookt upon this money, 2s that which; 
he was moe wayes then one tyed to improve, and ſhould have; 
known, that this Talent was not to have been laid up, 


I wilt ; 


b 
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1 will not burden your Lordſhips, with ſatisfying the clamours 
rais'd againſt the rigidity of this Furſute, Ir is not cravtd,thar 
the King would beſtow Z, C, his Eſtate upon Forth , bur that 
Forth ſhould be reſtored to his own, Z, C, his Life and Fortune 
being at His Majeſties diſpoſal, as excepted from the AR of In- 
dempnity : The Ranſom craved, is only -to reſtore the Earl 
of Forths Eſtate, We deſire not EZ, C, ſhould be made poor 
by his crime,'and it were anwarrantable to deſire that he ſhould 
be enriched by ir, eſpecially when his being enrich'd will neceſs 
farily ſtarve them,who had never any requital tor theirLoyalty, 
fave this At of Juſtice, Forths Lady and Family have been 
forced to borrow money at dear rates (asall ſtarving people do) 
to ſupply their want of theſe Annual-rents, and if they be nor 
reſtor'd to thele , they are ſtil] to be Beggars, for the Principal 
will not pay their Debts, and ſo they muſt wander the indi- 
gent inſtances of their Princes unkindneſſe, and Countries in- 
juſtice, whilſt their Oppreſſors do warmly poſfeſle their Eſtates, 
& the reward ot their oppoſition to His Majeſty, 


Not decided in jure, 
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TENTH PLEADING, 


Whether Ships taken after they have carryed Contraband-gouds, 
Y Client is, I confeſſe, (my Lords) taken 2s an 
enemy to His Majeſty in this War, but ic is bya 


can 'be declared Prize, 

M Privateer, , who makes all rich Ships ſo; his Ship 
is adjadg'd Prize, but it is by the ſentence of a Judge, who 
having the tenth of all 'Ships as his ſhare, was too much in- 
terefted to releaſe her when ſhewas taken : but our Law being 
jealous of that Court upon that account , has allow'd a remedy 
by your juſtice, againſt what injuſtice they could commit , and 
when we are concern'd with ſtrangers, and to let Forreigners 
know what Juſtice our Country diſpenſes, it was fic that they 
ſhould have entruſted the decifion ro your illuſtrious Bench, 
whoſt Sentences may convince, if not ſatisfie, even ſuch as are 
looſers by them, 

The Sentence adjudging that Ship Prize , is by the Admiral, 
founded upon theſe two grounds , firſt, that His Maj ty 
has, by His Declaration ordain'd , that all Ships which were 
fail'Tby his Majeſties enemies the Hollanders, ſhould be ſeiz'd 
upon as Prizes, and this Ship was ſail'd by Mollanders , ar leaſt 
three 


C121 ) 
three of them were of that'Nation, The ſecond ground was, 
that he carry'd Contraband-goods for ſupplying His Majeſties 
enemies, viz. "Stock-fiſh, and Tar ; and though he: was nor 
taken-with -theſe -Contraband-goods, yet he was taken with 
that Salt which was the return of theſe, havine loaded in Salr 
# the produtt of theſe Goods, - My Client Tas raif'd a Re- 
duction of this Decreer, as injuſt, and reclaimes againſt it upon 
theſe reaſons, & 4 = 

As to the firſt reaſon of Adjndication, bearing, that the Ship 
mas fail'd with chreeHollanders, he alledges that the Swede being 
an Allye, was not oblizg'd totake notice of the King of Eng- 
lands Proclamation of War , which'is indeed Lex Bell;, quo- 
ad his own Subje@s , and may warrand them in what they do 
zpainſt the Hollanders ', who are 'declar'd enemies, but no 
Lawes made by him can tye Allyes , furder then is conſented 
toby expreſs Treaties amongſt them : and it were injuſt , that 
becauſe the King of Britain deſigns ro make War with Holland, 
thar theretore it ſhall nor be free for Swede to uſe any Hollanders 
in their ſervice , eſpecially ſince without Hollanders, it is 
impoſſible to them to manage their Trades and were it not 
injuft , that all the Swedes , Spainriards or others , who had 
-— x the Hollanders before the War to fail their Ships, 
and had rely'd upon their ſervice, ſhould be forced immedi- 
atly,upon declaring a War,to lay afideall Trade ; and if it were 
injuſt tor any in Br/tazn to take priſoner a Hollander, who (erv'd 
a Swede in England, much more injuſt it is to take their Ship 
and themſelves as Prize , becauſe they were ſerv'd at Sea by 
Hollanders : Nor is it advantageous tor the intereſt of Zng- 
land, that this gloſſe ſhould be put upon the Proclamation 
fince it is Englands intereſt, that the Hollanders ſhould 
deſert 'their Countrey , and ſerve abroad amoneſt Strangers; 
whereas , by this glofſe , they would be forc'd co ſtay at' home, 
fince none elſe could employ them; and this will extream!y 
onatife Holland , who commands under - ſevere. pains , oy 
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ublick Placats , that none of; their Subjects z,-eſpecially Sev 
to ſhould ferve abroad. gu +! !1 56) I by , 41 
It is alſo uubly repeeſeaces ta-your Lordſhips, that ſome gf 
the three who are Hollanders are only young)Boyes,, who have 
no.conſtagc domicile , but ferve where they can have employ» 
ment, and Servants are, by;the Laws abDoleroon (which are now 
the Lex Rhodia of Eurep:) acconnted inhabitants of that place 
where they ſerve, and we conſider not domicilinns. originiy 
in ſervis , far they im all- ſenſes,” and-amongſt all Nations, 
follaw the domicile of cheir' Maſter , elſe the power of Maſtay 
would be much impair'd,, and, Commerce much entangled, 
Likeas, it is fully proven ,; that; pheſe men were nor'employed 
upondeliga by my Clieg ,, but were: hired by- bun upon: the 
death of ſuch as (erv'd-him, when he was in Denmark 2nd: Hole 
land, which neceſſity. is ſufficient. to defend Subjects , and 
much more Allies; - nor is it. imaginable that a Swede , wig is 
not cancern'd in the Wax. , ſhould, it his: men die in- Holand 
or Peawark , lye idle theze and loſs his Fradg:,; and ſtay from 
his Countrey , becauſe he canvet employ his Majeſties enemies, 
nor would Zxg/and allow this, it. chey wereAllies,and the Swedes 
analy concern'd in ghe War : and though in a former caſe , your 
Lordſhips adjudg'd a Ship called the Caſtle of Riga , becauſe 
ſal'd by Hollandetrs ,. yer the greateſt part -04 the Sailers were 
Hollagders ia that caſe, who might , becauſe of their number, 
have commanded the Ship and taken her to Holand, or have 
with her tought againſt His Majeſties Ships, and have made 
them Prize, when they were ſecure. - Nor doth it follow 
that becauſe His Majeſty in His Treaty with Spain, has allow'd 
the Flandrians a libe;ty to ſail with Hollanders , that therefore 
it muſt be regularly lawtull co- fail with Hollanders ; for-che 
deſign. of that was nor ſo much to allow the Flandrians to fail 
with Hollanders, asto ſecure them againſt ſeizures, upon the: 
preſumption of cheir ſpeaking Dutch , becauſe of the viciaity 
of.cheir Language, ſayes the Treaty z and it this had nor been 
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ranted to the Flandrians , all, their ſhips might have been 
Foughe in,, upon, pretext that they were faild wich Hol- 


landers, | 
The ſecond 1eaſon of Reduction, upon which my Client 


craves to reſcind that pretended Adjudication, is, that though 
he had carryed in Stock-fiſh and Tar to His Majeſties enemies, 
yet except he had been tzken when he was aQually carrying 
theſe Contraband-goods, his being taken with the return 6f 
theſe Goods was no ſufficient ground of ſeizure, which I thall 
endeavour to evince by many reaſons , Firſt, That by no Law, 
Stock-filh nor Tar can be call'd Contraband, ſeing Contraband- 
o0ds are only ſuch as are determined to be {ach by an expreſs 
reaty,or by the general cuſtom of Nations z neither are Con- 
traband-goods ſtill che ſame everywhere, bur are by privateT rea- 
ties with Allyes, eſtabliſh'd to be ſuch, ia reſpe@ot ſuch termes 
45 ate agreed upon betwixt them , and generally theſe ate only 
counted Contraband-goods quead Allyes, which have no uſe in 
the place to which they are carryed , but for carrying on, and 
maintaining the War and ſeing the realon why Contraband- 
goods are prohibited , is only that Allies may not afliſt in the 
War again che Contederats, it is therefore very conſonant 
toteaſon, thar the Law ſhould oaly interpret thoſe Goods 
to be Contraband , which ſerve p operly, and immediatly 
for maintaining the War , and Tar cannot be call'd ſuch, ſein 
it ſerves more for Peace, then War, and though en Nav 
Wat cannot be carryed on without Tar, yet Tarcannot be ſaid 
tobe Contraband , no more then Cloath , Stuffs, Linning, 
ot ſuch things , can be call'd Contraband, ſeing a War cannor 
be carry'd on without theſe : and if we look to the Treaty be» 
twitt the Crowns of Britain and Sweden , wewill find , that 
Tar is not enumerat in that Article, wherein it is derlafed 


what Gogds can be accounted Contraband ,. and inſuck ſpecial- 


Articles as theſe, inovuſio wnins et excluſio alterins , eſpecially 
where it appears to be deſigned by both parties, that their 
Q 2 Subjects 


1 SR 4m 2, 
Subjedts ſhould be inform'd, what ſhould be looke upon as Cons 
craband ; and it was very fic that their Subjects -ſhoald haye 
been inform'd expreſly, elſe that Treaty could but proys 
a ſnares. and it we look narrowly untothe nature of the parti. 
culars there enumerat, we will find , that there is nothing there 
expreſſed to be Contraband , but what is only and immediatly 
uſefull for the War, and there: is no general in all that 
Article, but only 1nſtrumenta Bellica , which cannot ©be 
extended .to Tar , whithout an evident wreſting of the 
word, . 

2, Thoughby an expreſſe Article, the carrying in Vifuals 
toenemies bediſcharg'd as Contraband-goods , and that under 
the word of Comeatus , yet Vidtual is only declared to be-Con- 
traband, in caſe it be carry'd to any of the enemies Cities when 
they are beſieg'd , $i Civitas fit obſeſſ4 ( faith Grotivs ) which 
reſtriction was very reaſonable , for then the carrying in that 
Vietuil was the relieving and the maint2ining of an enemies 
Towa againſt the faith of: the League, tor there, he who doth 
feed, doth defend: and though Peſh, relates, that the Dantzickers 
did confiſcat,in anno, 145 8.ſixteen ſailof Lubeckers for carrying 
Victual to the enemies , yet he forgets to tell whether the ene- 
mies were beſieg'd, but he expreſly relates, that there, the carry- 
ing in ViRual was expreſly prohibited, Neither was there any 
ſuch conſiderable quantity of theſe Stockefiſh carryed in here, as 
mighe ſhew any deſign of «fliſting the Hollanders by Viduals, 
ſeing it was carryed in a very ſmall quantity , and might have 
been neceſſar for the Purfuers own Company; and if they had 
defign'd to- have carryed theſe as Commodities, they had 
carry'd them in greater abundance; and Tar is the produd of 
Sweden , and: ſo Commerce in it is neceſlar for them, 

And.whereas it is contended , that the Ship had formerly 
carried enemies Goods , and conſequently had wg 
that Article ot the Treaty, whereby ao hoſtium tuto advehere 
ou licet z Itis anſwered , that if they had been taken carryin 
thele 
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theſe-enemies Goods , the Goods could have been confit- 


"car, but not the” Ship; * it being vety clear by the Law of all 


Nations, that it is lawfull even for Allies to -fraughe their 
Ships to {trangers, in order to civil Commerce, and that co 
kinder this liberty, is a breach of the Law of Nations, as 
is very clear by the Conſtitutions of ſeveral Nations, printed 


Jately at Yenice , where amongſt other Articles, it is deter- 
"mined, ' Si & navis & merces hoſtium ſint , fieri ea capien- 


tium , fi vero navis (it pacem colentium merces autem hoſtium 
(which is our ciſe) cog1 poſſe ab his qui bellum gerant navem 
ot merces eas in atiquem portum deferat , qui ſit ſuarum par- 
tium ita tamen ut veffFure pretium naute [ous Since then 
by the Law of Nations , the Skipper behoved to have had 
this fraught pay'd, though he had been taken carrying ene- 
mies Goods, it were againſt all ſenſe and reaſon, that his - 
Ship could have been confiſcat for carrying them : and Camden 
in the year, 1597, Tells us, thit Poſe did, by their Am- 
baſſador complain , that the Law of Nations was violat, in 
that the Engliſh had in their War with Spain, challenged their 
Natives for carrying $heir Goods to Spain, And Serviens re- 
lates-a deciſion, 13, December , 1592, whetein ſome Ham- 
burgers were declared tree, though they were taken carrying 
Corns and other Commodities ro Spain, and becauſe they 
were Allies , for the Parliament of Paris thought, that Allies 
deſerved better then others, 

If we conſider the Treaty with Sweden we will find, that * 
Ships carrying Contraband- goods are only to be ſeiz'd on; 
þ deprehendantur , which ( like all words in Treaties amongſt ' 
Princes) muſt be taken i» avguſtiori ſenſu; nor ſuirs it with 
the generoſity of Kings to take little airy advantages of one 
another, and to debate like pedantick Formuliſts, who enſnare 
one another , in thin cob-webs , as ſpiders do flees : but in no ' 
ſenfe can theſe words fi deprehendantur; be-extended to the 
Ships being taken in any to:mer Voyage, for els they —_—_ x 
opere * 


4 
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ſuperhus and impertinent , fince no Ship can be adjudg'q, 
except ſhe be taken in ſome voyage: the genuine interpreratign 
of words is, interpretari. ſecundum ſubjettam materiam” and 
therefore, fince theſe words ate inſert.in a Treaty , whereiq 
His Majeſty is to indulge favours to the Swedes, they muſt $ 
bein reaſon ſo interpret, as that they. may be a favour , and* 
there is no favour indulg'd here, it theſe words be not taxative, 
and if they declare not any Ship free , which is not {eiz'd. carry» 
lag Contraband the time of the ſeizure, 

By our Law it has been very wiſely provided, that we 
ſhould uſe ſtrangers in our Admiral Court,as they uſe us in their 
Countrey, AQ24. Fa.r. Par,g9, Anil it is offered to be proven; 
by the Law of Swedew , Tar is not eſteem'd Contraband , - ngr 
can Ships be declared Prize, for what they carryed in a former 
Voyage, and ſince our Natives would complain of ſuch uſage 
in Sweden , let them not meet with it in Scotland ; which is | 


very ſuitable to that excellent Title, inthe Digeſts ,- ood 
quiſque juris in alterum ſtatuerit, ut ue vodem jure utatur : 


T% 
the Law alſo of England, ( as Judge enkins reports, ina return 1 


ro you Lordſhips Commiſſion) no Ship is confiſcated upon thus 
ground, 

Be pleaſed ( My Lords)to confider , what great prejudices 
would ariſe to Trade , it Ships might be ſeiz'd, npon pretext 
that chey'cartyed Cpntraband in a former Voyage , for by that 
allowance, all Ships-might be ſeiz'd upon, fince this pretext 
might lyeagaiaſt all , andevery poor Merchant might be left 
a prey tothe ravenous.Privateers, who might force them to 
ranſome themſelves trom the very hazard of a ſeizure : in which 
caſe, whatever were the. event of the confiſcation, yer ſtill 
their time and expenſe would be loſt, and their Secrers and 
Papers would be made open, which' is ſo great a prejudice to 
Mexohants, that by the Rhodian Law, Secreta Ter yveurefuur, yon 
litebas introſpeeexe ,' & introſpicient;bus ultimum ſupplicum 
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Ir was I:kewife vety'fir, that the Swede, and all Princes 
ſhould rye the Privateers to a probation that fell under ſenſe, 
and fuch-is che having- Contraband-goods preſently aboard, 
| & #bi conftare poteſt de corpore delif#,and not lay poorMerchants 
= open to the hazard ot the reſtimonies of two rogues , who being 
' tempted by malice or avarice,- might depone falfly, that the 
Ship ccarryed . Contraband-goods formerly + in which they 
might che freelier tranfgreſſe, becanſe they could not be con- 
trol'd; whereas no ſuch talihood is to be tear'd, if only aQual 
carrying can confiſcac 3 Ship, ſince there, the exiſtence of the 
Goods precluces al} poſſibility of error or falſhood, Were it 
not alſo very abiard, to ſeize a Ship which poſſibly carryed 
Contraband in a former Voyage, and thereby ruine a great 
many Merchants who were the preſent fraughters of her, and 
who neither did.nor could know what ſhe had carryed formerly ? 
and yer , ſhe being ſe6i2'd, their Voyage would be broke, and 
their Fortunes ruined, Or, if another Skipper or Owners had 
boughe her from the firſt offender, were it not injuſt ro ſeize 
the Ship ? -and yer *theShip were Prize, if this opinion could 
take plzcez this were'to-pnmth ignorance, and Commerce re«- 
quires more latitude, then ſuch Principles can allow, 

Iris, I preceive, w'2'd for this opinion, that the Com- 
miſſions granted now, and of old , bear exprefly a power to 
take Ships which have carryed enemies Goods, and there is 2 
Commiſfion produced , in An», 1628. of this tennor , to- 
getiier with tw@decifions of our Admiralty to the fame effeQ,); 
neither of which are concluding ; for Strangers and Allyes are 
not obliezd ro take notice of privat Commiſhons, which are 
not leges belli promulgate j theſe may wa:rand againſt damnage 
and intereſt, but nor againſt reſtitution ; and as to rhe decifions, 
they are founded upon other grounds alto, Ir is 11ſo urged, thar 
the carrying Contraband being a crime againſt the Prince or 
Stare who make the War , there is jus =” gr to chem, 
by the very commiſſion of the crime, though the Defender: 


be * 


beaot then aQually:deprehended ; as weſee in: othet crimg, 
which: are puniſhable', though the offenders be nor aually!, 
deprehended ; But to. this ic is anſwered, chat Princes-miay: 
otherwayes uſe their own Subjeds, then they ſhould be allowed, 
co uſe Strangers z the having offended is ſufficient in the one 
caſe, but.aQually offending is neceſſary in the other , for: els- 
our King might atany time , even after the War, ſeize-up7ns 
one of theſe Ships, becauſe (forſooth ) there was jus once perſetr? 1 
queſitum to-him by the very offence, which is too ab.ard a 
conſequence to be allowed : and albeit all that was done in the 
courſe of the War , be ordinarily caveated by the ſubſequent 
Treaties ,.as to the Nations who were ingaged in the War, 
yet Allies being-ſecured by no ſuch Treaties , their SubjeRs 
mighe ſtill be _ to ſeizures, and hazards of this nature; 
which were both injuſt and inconvenient, | 
; Conſider that there is a difference betwixt ſuch Allies, as 
are tyed ina League Offenſive and Defenſive , and ſuch as only: 
enter in a Treaty for their own advantage, as Swede has now 
done: the firſt are oblieged to affiſt , and therefore, all cor- 
reſpondence in them were a breach , but in the other ir is nor 
ſo, and in them that Maxim holds, that caliber licet uti jure 
ſuo, modo hoc non fecerit principaliter in amulationem alterins : 
though all this traffique that is alledg'd-were true, yet it 
clearly appears , that the great deſign of myClient , was not to 
ſerve the Dutch, but to maintain their own poor tamilies, in 
a way which the ſevereſt Lawyers could juſtifle, Remember 
how little Swede is oblieged to Holland, who kept them lately 
from conquering Denmark ; So that it is improbable they 
would have ſery'd them , upon deſign to promote their War, 
Remember how much our Countrey- men were honoured lately 
by their great King , who preterr'd two of them to be Ge- 
nerals, ' and thirty two to be Collonels at once in his Armies: . 
And I muſt likewiſe remember your Lordſhips, that the pro- 
bation'in ſuch. caſes is very ſuſpicious ; for there, a mans whola 
| Eſtate 


Eſtate depends upon'two mean fe lows; and ſuch't ro, as ate 

ynder the impreflions of their enemies / ad Wha dic? o 

2t leaſt their liberty as a bribe ,”and thic their depot S 
Fe 


come to us by-an Interpreter, ſo that thotighthedid norm 
them (as he may ) yet the truſt reſolves at moſt in his'finefe 
" aſſertion, who is but one man, and who by being the ordinary 
Servant of that Coutt, is mach to be ſuſpe@ed., dec, 
your Lorcſhips may call for the Witneſles ,xdeelar&'thelt pet- 
ſons free, and thereafter examine them, 
Let us not be more cruel then the Sea, and more merci- 
leſſe then Storms , and after that theſe poor men have 
eſcaped thoſe , it were inhumane.thatthep thipwrack 
upon our Laws , which were to them ,- like hid rocks, upon 
which there ſtood no known Beacon, Figure to your ſelves ' 
(my Lords ) how theſe poor mens longing Wives, ſend 
dayly their languiſhing looks into the Ocean , as they can, to *. "1 
find them, or how the Creditors , who advanced neceſ- | 
fars for their aliment, expe& payment from their returns * 
and. how it muſt prevent the ſtarving of their poor Babes, 
whoſe craving apetites and cryes , do probably now aſtoniſh * 
their indigent Mothers , ir is thoſe you puniſh , and not © 5 
only our appealers: and how would we uſe enemies, who © a. © 
had murdered our Countty-men ; when we thus uſe our | "#3 
Allies. Wealledge, that this is ( my Lords ) a caſe where« 
in Juſtice will allow ſome reſpe& of perſonsy and fince po» © 
litick advantages have given their firſt form and being to this *© 
Law and Proclamation , whereupon”"this” | 


vantages of this Crown , has taken pains to obliege b 

Treaty , and how hard were it, if upon your decifion,” | 

Prince ſhould be forced to grant Letters of TUE; 4 
R af 


an Arreſt upon all the Veſſels of our Nation trading there 

by which the innocent mighe be oppreſt for the guilty , many 
mighe | loſſe for. the 'gain of few, and the preſent Unity 

| * the two Crowns might be diſſolved, by a ſentence of your 
our, 


The Lords jointly ſuſtain'd the Adjudication , notwithPand- 
ng of this Debate, 
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For the Burghs of R egality, againſt the 
Burghs-R oyal. 
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ELEVENTH PLEADING, 


Whether it be free to all the Litges to Trade with Forreigners , Or 
if this Priviledge be only competent to Burghs- Royal. 


_—— 


_—_——— 


May it pleaſe your Grace, 


Ince freedom , is one of the greateſt bleſſings, and plea- 
g ſures of mankind , thoſe Laws which deſign to abridge 
or leſſen it , muſt be very unſupportable , and untayour- 

able; except they bring other advantages, which in ex- 
change of this bondage , can either convince our reaſon , or 
oratifie our intereſt, Bur if we confider the Laws here founded 
on, whereby it is pretended , that none but the Indwellers' 
of Burghs-royal can trade with Forreigners, we will find, that 
theſe Lawsare ſo far from being advantagious , either to the 
Publick, or to privat perſons, that they are a great bondage. 
onthe one, and a great impediment to the other, The Pur- 
ſuers who defire to leſſen the treedom of Trade, are the ſixth 
part only of Scotland, who defite to retrench the priviledges 
of the other five parts , and the priviledge wherein they defire 
toretrench us, is our freedom, the. very words of the priviledge 
they craveare , that we ſhould be declared unfree-men' , and un- 
ſree-mena imports, Slaves, in all 3 OngUageS 3 and in reality, not 
3 co 
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| to have liberty to export our own Commodities, is to be 
Slavescoſuch as may ſtop us, torin fo far as they may ſtopyg, 
they are our Maſters, | 

Thar 'they are deſtrutive to every mans intereſt , appears 
from the reſtraint they lay upon his Inclinations , and upon 
his Property ; as to his Inclinations , they are very much re- 
. trained ,/ in ſo far as though. any of: the Lieges did never {6 
ardently deſire to trade, and though his breeding, and the 
ſituation of the place where he liv'd , did favour extreamly 
therein his Inclinations, yet, except he live conſtantly in a 
Burgh-royal, he cannot trade, They lay likewiſe a reſtraint 
upon his Property , becauſe though the ſituation of his Eſtate 
be very advantagious for Trading, and his Eſtate conſiſt in 
money, yet can Re nor imploy that money in Trade , which 
is the natural uſe of it ; and thus in effe&, theſe as tend 
toenſlave both our Inclinations and our Eſtates, 

Nor do they leſſe prejudge the publick Intereſt , as will 
clearly appear by theſe conſiderations; 1, By-this priviledge, 
five parts of fix in the Kingdom , are debarr'd from Trad+ 
ing; whereas it isa known Maxim in all Nations , that the 
moe Traders, the richer allwayes is the Kingdom, and upon this 
conſideration, the Enel;ſhand French , have invited all their 
Gentry to Trade , by declaring , that Merchandiſing ſhall be 
no derogation from their Nobility and Honour, 2, The 
more money be imployed upon Trade , and the lefſe upon 
Annual-rent, the Kingdom is alwayes the richer , for though 
privat parties may gain/.by Annual-rent, yet the publick 
Stock of the Nation is not. thereby improved , the one half 

ains there from another , but neither from Forreigners z and 
it all except Burgeſles be debarr'd from Trade, then the money 
of five parts of the Nation mult lye idle, or els muſt be lent 
to. Metchants;, which is not ordinarz and to.force us to lend, 
were unjuſt, 3, By this, the places in Scotland fitteſt for. 
Trading, ace Kept bound up from uſing the natural advange 
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- "of their firuation, to the great prejudice, of the: Nation, 
* 2xwe ſee in many inſtances, and particularly in Zews and Bur- 
© roughſtouneſſe, to keep which from being Burghs , the Burghs 
have ſpent a;great deal of money, 4, This has min'd many 
little Towns, who becauſe they were debarr'd from all pri- 
ny of Trading , on forc'd to get themſelves ereted in 
Burghs-royal , and aft@ that they were erected , were forc'd 
to be at the expenſes of keeping Priſons , being Magiſtrats, 
ſending Commiſſioners to Parliaments, making publick Enter- 
tainments, and ſo did ruine themſelves without any advantage 
to the Countrey : and by this, the number of Burroughs are fo 
far encreaſed, that it is a ſhame to ſee ſuch mean creatures as 
ſome of them, ſent to our Conventions and Parliaments, who, 
notwithſtanding they want both Fortunes and Breeding , yet 
muſt fit as the great Legiſlators of the Kingdom , and muſt 
have adecifive voice, inwhat concerns the Lives, Fortunes, 
and Honour of the greateſt Peers in it, I defign not by 
this to diſparage all Burroughs, for mqft ate repreſented 
by moſt qualified perſons ; bur to tax theſe Laws, which have 
forc'd many little Towns, either to ſend none, or to ſend ſuch 
as are unfit, '5, All the Countrey is ill ſery'd, for in ſome 
Shires, there are but very mean Burghs, and in theſe Burghs, 
Merchants yet meaner , and it theſe want Credit, to buy and 
carry out our native Commodities, they muſt lye upon-the 
Owners hands,and the Countrey wanting neceſlar returns, ſuch 
as Salr, Iron and Timber, muſt buy from very remote places, 
6, It two or three Merchants in better Towns conſpire, not to 
buy or ſell, but at rates agreed upon amongſt themſelves, then 
the poor Countrey mult be at their devotion, and this were 
to grant Monopolies , not only in one place , but in every 
Shire, not only asto ſuperfluous Commodities,(as uſe is, when 
Monopolies are granted )) bur as to all, and even the moſt 
' neceſſar Commodities z after this , :no man ſhall dare buy a 
Skin, Wine or Sugar, buta Burgeſle, and which is yer _ 
't 
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this will furniſh a pretext to Burghs to oppreſſe all ſuch as they 
envy, under the notion of unfree Traders, 7, His Majeſtiey- 
Cuſtomes will be thereby much impair'd , for the fewer Traders. 
be, the leſſe will be both exported, and imported, and whatever 
leſſens export and import,leffens doubly His Majeſties C uſtoms, 
of the which thoſe are two hands, $8, Other Nations, who under. 
ſtand Trade in its perfetion, {uch as Holand, do allow all their * 
Subjects co Trade without difference, and it is a Maxim among ſti 
them , That many hands and many purſes , make a rich Trade, 
Andit imports not to ſay, that their Common-wealth differs 
from ours in its Conſtitutions, and that they have vent for 
their Commodities all over Zurope , whereas our vent is no 
larger then our conſumption ; for whatever difference be in 
our fundamental Conſtitutions, yet in the matter of Trade, . 
they are ſtill the univerſal Standart: and (ure, it is the advan» 
rage of our Countrey, even in order to our conſumption , to+ 
have the priviledge of Trade , inneceſſar Commodities ex= 
tended toall , for tkemoe importers be , we will get our ne» 
ceſla: Commodities at a lower rate, and the moe exporters be, 
our Corns,. Fiſhes, &c, will give the greaterrates, and thoſe 
are the two great advantages of a Kingdom, 

I confeſſe (-may it pleaſe your Grace ) that the ereRing 
of Societies, as to ſome Trades, and at ſometimes, is neceſlar,. 
burtthe ordinar rule extends there, no furder, then that Trad- 
ing to remote Nations, and in rich Commodities, ſhould at 
firſt have ſome priviledges as to their eretions, tor elſe, privat 
Stocks would not beable.to compaſle it z but even as to theſe, 
when the Trade is once ſecured , and becomes eafie , and ma- 
nagable , then theſe priviledges ceaſe, with the cauſe from 
which they had their origine:and therefore it is,that albeicTrade 
with Forreigners ſeem'd at firſt above the reach of our fr{t' 
Traders, when to ſail to Spain , ſeem'd as har'd as an Baſt- 
India Voyage now doth, then Trade needed ſome priviledges g: 
yer now; when experience and encreaſe of money has _— 

FE thoſe 


thoſe difficulties , I conceive the ptiviledges ſhould expire, Tc 
is known, that the Biſhop of Glaſgow gave only his Burgh 
then liberty to Trade into the Shite of- Argy/, and that the 
Burgh of Edinburgh had a ſpecial priviledge of old, to Trade 
in the Iſles : but that now they need thee, will aot be debated 

even by themſelves, | 
I confeſſe , that all Incorporations in a Common- wealth 
ought to have different deſigns, and different priviledges 
ſuitable ro theſedeſigns , as is (_— but it can by no 
clear inference be deduced from this , that the ſole liberty of 
Trading in all Commodities with Forreigners , ſhould be- 
long to Burghs, but only that they ſhould Have lome Staple- 
goods, wherein they only may Trade, And we ate content 
roallow them , the exporting and importing of what is ſuper- 
fluous, ſuch as Wine, Silks , Spyces, &c, let all, even 
Countrey-men , have the export and import of what is neceſſar 
for their own ſtation and employments, let them export Corns, 
Cattel, &c, fince the having theſe Commodities ſignifies 
nothing without power to ſell them , and the liberty of im- 
porting Timber, Iron Salt, and theſe other Commodities, 
without which they cannot live in their own ſtation, And 
whereas it is pretended , that they are content we ſhould ex- 
_ the natural produ@ of our own Countrey, providing we 
ring home money only tor them, it is conceived , thar this 
conceſſion deſtroyes what is conceded , for if unfree-men ean 
only bring home money , then Free-men and Burgefſes may 
eaſily underſell them, for few abroad buy them with ready 
money, and money is the deareſt of all rerurns; fo that theſe 
who barter Commodities for what they export, may ſell much 
ſooner, and cheaper, if they bring home nothing in return of 
what they export z for export by it ſelf , without imporr, oc- 
calions great loſſe, and the advantages of Metrchandizing is 

ordinarily in the returns, * 
Whereas it is contended , that the lefſe diffuſe Trade be, 
it 
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it proſpers ſo much the better , for it may be eaſier 'govern'y' 
according to the juſt rules, And our old Law appointed wilely, 
that none but Worſhipfull men, and men of conſiderable Stocks 
ſhould Trade abroad, that thereby poor people, by running 
over ſeas , might not by their neceſſity of ſelling, or want of 
Skill, low the prices of what they exported, and buy unskilltully 
at high rates what they imported; . and that to detend Trade 
avainſt this diſhonour and prejudices, Guildries were appointed 
in Burghs to ſuperviſe the conduct ot Merchants ,. and reſtrain 
abuſes, which Burghs of Regality and Barrony wanted, and ſo 
werelyable to many eſcapes, 
To this it is anſwered, that though at - firſt , theſe rules 
were neceſlary , yet now when Trade is raiſed to ſome cons 
fiſtency, this neceſſity tails with its occaſions, for there are 
no where poorer. Traders ,, then within: - Burghs ,,, to which 
ordinarily the meaneſt and pooreſt .amongſt the people retire, 
when they cannot.live elſewhere, and when they are once ſetled 
there, they, becauſe of the caſte conveniences of Trading, 
do indiſcreetly run upon it, whereas , none who live. either..in - 
Burgh of Regality,, Bartony ,.or in the Countrey , will be 
tempted to adventure upon Trade, except they have conſider» 
able Stocks ,. and be ſecure of a full vent, . And. without . des 
bating what was the deſign of our Legiſlators, in ereQi 
Guildties, yet we now fin by experience (_ which. is a _—_ | 
ſurer guide then projet) that Guildries have conduced-.. ſo 
little to advance Trade, that they tend rather to ſecure the 
Monopoly., which they at firſt procur'd, and to eſtabliſh by 
mutual compaQts., thoſe. exorbitant. prices for Commodities, 
which, ate now exated; And- if Deaconries amongſt Malt- 
men and others , were diſcharged, to-prevent combinations, 
I ſee not why. Guildries, which are. bur Deacomties amongſt 
Merchants; ſhould not be diſcharged for the ſame reaſon, .. 
But ( may it pleaſe your Grace ) the great refuge againſt theſe | 
conyincing-reaſons, is, that theſe might have been- urg'd,. * 
in 
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3n jure conſtituendo , but not i» jure conſtituto , for reaſoning 
ends, where Law begins, & omnium que fecerunt majores 
noſtri, non eft reddends ratio. But this may, I humbly con- 
ceive, be eafily anſwered, ifwe confider, 1, That Laws are 
mortal like their makers , and they who would bind up their 
reaſon toa conſtant adhering to what was once made a Statute, 
behov'd to renounce that reaſon by which they ſhould be go- 
yern'd, and leave off to be reaſonable men , that they might 
be Lawyers: and therefore it is , that becauſe Legiſlators 
might take an untrue proſpe of future events, Lawyers have 
derermin'd , that where Laws never grew unto obſervance, 
they did really never become Laws, the being once obſerved 
is one of the greateſt eſſentials of a Law, Statuta uſu non recepta, 
nec obſervata , pro non fattis reputantur , Yoet, de ſtatut, cap, 2. 
Set,12,are,l,1,5,9,C, cad.toll.& alex, conſil, 6,vol, 1, And 
it the not obſervance of Laws for ten years after they were made, 
is in the opinioa of Lawyers, ſufficient to repudiat them, 
much more ought they to be rejeted , after they have for 
many hundreds of years, languiſhed in a conſtant contempt g 
for els they are but like theſe idols, of which the Scripture tells 
us, that they hadeyes , and [aw not, ears and heard not , and 
feet but could, not walk: and it we conſider theſe Laws, we 
will find, that even Authority of Parliament which can do all 
things in Scotland, has not been able to maintain them in thoſe g 
for theſe Statutes oftimes begin , That foraſmuch, as there had 
been diverſe As of Parliament , made in favours of the Royal- 
Burghs , ordaining they ſhould have the only benefit of ſailing 
abroad, &c, Tet theſe Laws have not been in obſervance , there- 
fore,g+c,as is very clear by the narrativeofthe 152,Afh, 12,Parl, 
F, 6. and why ſhould the Ad have been renewed ſo oft , if the 
former had been obſerved £ And if in ſpight of all theſe Ags, 
the Subjes could never be brought to compliance with them, 
why ſhould we offer ſo much violence to our Native Countrey, 
as to force upon them that from which they have ſo much 
S aye:fion ? 
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averſion? Jf As which have been ſtrengthened by obedience» 
and obſervation, may be tepell'd bydeſuerude , and a contrary. 
cuſtome, how . much more may deſuetude overcome Ads 
which are not yet arrived at their due ſtrength, and perfeRion 2- 
2, Though theſe Acts had been once in obſervance , yet they. 
are now antiquared by deſuetude and non-obſervance: that de- 
ſuctude may antiquat and abrogat Laws, is very clear from- 
reading our Acts of Parliament , of which the full half are in 
deſuerude , and are only conſidered now by us as matters of 
Antiquity, as Roman Medulls, or old Hiſtories : and par- 
ticularly , can the Burghs-royal deny, but moſt of theſe Ads- 
limiting their Trade and Government , are gone in deſuetude, 
as that Officers within Burgh ſhould not be continued from 
year to. year, F, 3, Par, 5, AR 29, They ſhould not ſail in 
winter, nor oftner then twice in the year to Flanders, F, 5,- 
Par, 4.. A& 30, Nor ſhould they ſail, except they be worſhip. 
tull men, and haye at leaſt three (erplaiths of Wool, or halta 
Laſt of Goods, F, 3. Par, 2, At, 13,F, 2. Par, 14, A, 168, 
Fruſtra opem Legis implorant , qui in Legem peccant : and it 
were injuſt , that they ſhould obliege others to obey, what 
they will not ſubmit to, And that the AQts whereupon the 
priviledges now craved , ate founded , are gone in deſuerude, 
appears very convincingly , from the conſtant practice of all 
a £0 corners in the Nation, not by ſingle , or clandeſtine Ads, 
but openly ,. upon all occaſions, and in all places , and ages, 
even under the neighbouring obſervation of whole fleeces, 
and of all their ſucceeding (erieſes of Magiſtrats : Have not 
Muſſelburgh,and (G29. ys near Edinburgh, Hamiltoun 
near Glaſs ow , the greateſt Burghs of this Kingdom , exetciſed 
this freedom which is now contraverted £ And though they 
made frequent applications to your Lordſhips, yet till now 
was their never a Decreet i» foro in their favours, and Decreets 
inabſence, -are rather founded upon the omiſſions of the De- 
fenger , then the. juſtice of the Purſute,, So that it pp 
mn : clearly, 
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clearly, that the Magiſtrats have been aſhamed to crave, the 
Jadges unwilling to allow , and the, people ſtifly refratory 
trom ſubmitting to the priviledges here crav'd to be de- 
clared, | | 
To this it is replyed for theſe Burghs-royal , that deſyetude 
cannot abbrogat Laws under Monarchies, though it could 
under Common- wealths, Nec poteſt tacitus populs conſenſus 
abrogare, quod expreſſus populi conſenſus non introduxit, l, 32; 
ff. de, leg, Nam cum ipſe Leges nulla ratione nos 'teneant quam 
quod judicio populi [int recepte , merito & ta que populus ſine 
wile ſcripto probavit , tenebunt omnes, 2, Though deſuetude 
might na {uch Laws as reſpe& only privat Rights, yer 
the people by breaking penall Statutes, cannot by repeated 
tranſgreſſion, ſecure themſelves againſt Laws made for reftrain- 
ing their inſolencies, elſe by frequent Uſury , or attending 
Conventicles, theſe delits might paſſe in deſuetnde, and by 
the Ads founded upon, the halt of the offenders Goods are 
declared to belong to His Majeſty, and theſe Laws are in effe&t 
penal Statutes, 3. Where Laws may run in deſuetude', it is 
required , that the deſuetude or contrary conſuertude , be 
ſounded upon clear and open deeds, and not upon clandeſtine or 
precarious Ads, as in this caſe, wherein all the Trade with 
Forreigners, to which theſe Burghs-royal or of Barrony can 
pretend, was either carry'd on under the name of free Burgeſles, 
or was tollerated by the neighbouring Burghs-royal. 4, Tr 
is requifit , that the conſuetude which is oppos'd to Law, be 
Judicto contradittorio vallata , which cannot be alleadg'd in this 
cale, where not only no Decreet can be inſtanced, finding thefe 
Laws to be abrogated, but where there are Decreets produced' 
conform thereto, 

To the firſt of which it is anſwered, that though thoſe Laws 
ſeem to reſpect a Common-wealth , yet it is generally received 
now , that a contrary deſuetude may abrogat even Laws in- 
troduced by Monarchs , and thit the taciturnity or Se 
Þ O 
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of the Prince, is equivalent to a conſent, Thus Perez,tir, 9u4 
ſot long. conſuet, ſunt qui ſcientiam principis deſiderant , quiay 
illum omniz poteſtas condendi juris tranſflata, ego tamen exiſting 
Jafficere , ne Princeps contradicat : and for this he cites, 6 x; 
de conſtitut, de 6, wherea conſuerude is ſuſtained to abrogat 
Law , though the Pope ( who isa ſoveraign Prince in his own 
Dominions ) did not expreſly allow it, 4ummods ſit ratio: abilis, 
& legittime jg and with us , do not our old Laws die 
out by-deſuetude * and do not new confuetudes dayly ſpring up, 
without.any other warrand , then meer reaſon , and prelcrip- 
tion : but in onr caſe, His Majelty has fo far allowed this 
cuſtom-, and has ſo far contributed with it to.the abrogation 
of theſe Laws, that he has-under his own Royal Hand, granted 
many Signatures in favours of Burghs of Regality and Barrony,, 
allowing them to Trade with Forreigners, and extending their 
Priviledges as far as-thoſe of Burghs-royal ; which Signatures: 
are paſs'd in His Exchequer , and authorized with His Seal,. 
which Rates this conſuetude ina very different caſe from con- 
ſuecudes which may abrogat penal Statutes , or ſuch publick 
Laws as are made againſt Conventiclesz the one His Majeſty 
oppoſes, in the other He concurrs, And this likewiſe anfwers 
that other obje&ion, founded upon the clandeſtina:fle of theſe 
Acts , tor what AR cam be more publick , then theſe which 
paſſe His Majeſties hand, the publick Judicatures , and com» 
mon Seals, and as to extrajudicial Ads contrary to: the Laws, 
they have been too'many and univerſal to be latent, - but it is 
offered to be proven, that Burghs-Royal and Burghs of Barrony; 
have been in uſe openly and avowedly to drive on this Trade, 
which they endeavour to maintain,. And whereas it is alledged, 
that con(uetudinis non vilis eſt authoritas, verum non uſque adtv 

ui valiture monento,, wt aut legem vincat,aut rationem, 1, 2,C, 
que.ſit long, conſuet, To this ſome Lawyers anſwer,that though' 
1t cannot over-power a Law , whilſt the Law ſtands, yet it can 
abrogat and make the Law fall , Cont, ad 414, 1, and others in- 
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eerpret ſo this Law , as that they extend it only to a growing 
_ unripeconſuetude,which cannot indeed abrogzrt a Law, that 
has not tully loſt its vigor, as C#jac, and others affirm, * 

As to the fourth objection, ir is anſwered,that a contrary con- 
ſuerude can abrogat a Law, ſine judicio contradifForio, for, judi- 
vium contradiforium is not that which abrogats the Law, bur 
only finds that the Law: is thereby abrogat, and it doth not 
ſtrengthen , but declare the conſuerude ; and the Lords of Seſ- 
ſion, by retuſing frequently to declare this priviledge, have there- 
in done what was equivalent ro a judiciam contradiftorium x 
and if this be not ſuſtain'd, then the Burghs- Royal may crave, 
that all the Lieges may be debarr'd from tapping Wine, Spices 
or other things, abſolutely neceſſar for the accommodation of 
Travellers, tgr, the ſelling of thoſe is as exprefly prohibited 
by the Laws founded on, as is the trading with Forreigners : 
Nor is the conſuetude whereby theſe are abrogat , any other- 
wayes firmata judicio contradittorio , then this is z and though 
the Burghs-Royal declare , that they inſiſt not at this time to 
have their Priviledges quoad theſe extended, yet certainly when 
they. have prevail'd in the one, they will crave the other, And 
what an abſurd thing were it, that all Travellers behoved either 
tolye in Burghs-Royal, or to want that accommodation which 
isneceſſar,or ro buy it at exorbitant rates ; and that not ſo much 
as a Candle or Penny-point ſhould be ſold,for the conveniency 
of the Countrey , outwith a Burgh-Royal, 

I maylikewile repreſent to your Grace and Lordſhips , that 
His Majeſty is not only, becauſe the Author, therefore the abſo- 
lute Arbiter of this Priviledge, and may diſpoſe upon what he 
hath given , but that likewiſe by the 26, Aeof the 3.Sefſion of 
His Majeſties fi: ſt Par, It is declared , that His Majeſty has the 
ſole Prerogative, of ordering and diſpoſing Trade with For- 
reignersz and therefore, ſince His Majeſty has granted to all 
Burghs of Regality , and many Barghs of Barrony, as full li- 
berty in-trading with Forreigners ; as He hath granted wy 
Burghs- 
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Burghs-Royal, I ſee not who in Lawcan diſpute this Priy« 
ledge withthem , at leaſt, how the Burghs-Royal can in grati. 
tude debate the extent of a Priviledge with their Prince, who 
at firſt gave it, Nor can theſe conceſſions, in favours ot Burghs 
of Regality and Barrony be alledged to be ſubrepricious, as is 
pretended, ſince they are not only paſt in the ordinary way, - but 
are frequently paſt , & aus geminatus facit aitum Jews 4} nn 
eſſe ſubreptitium ; but likewiſe, after it bath been repreſented 
to His Majeſty from the Burghs-Royal , and their Agents in 
Court, that this conceſſion was contrary to the Priviledges 
granted to them by the Parliament , notwithſtanding ot all 
this, His Majeſties Predeceſſors and Himſelf have ſtill conti- 
nued to grant theſe conceſſions. And that the _—_— of Re- 
gality and Barrony have enjoyed this priviledge of Trafhique 
and Merchandizing, is very clear by the 29, AQ, 11, Par, F,6, 
wherein it is declared , That forſomuch as divers Burghs of Bars 
rony and Regality were in uſe to exerce the Trade and Traffique 
of Merchandize; therefore, that Priviledge and Freedom ſhall be 
continued to them, 

It hath been oft inculcat, that this Priviledge granted to the 
Burghs-Royal , of the ſole Trade with Forreigners , is not the 
meer effects of His Majeſties favour , and is not only founded 
upon the Parliaments conceſſion, but that it is granted to them, 
upon the account they pay the fixth part of all the publick 
Impoſitions of this Kingdom, which makes their Contributions 
within Burgh to riſe ſo high , that if they had not this Privi- 
ledge to ballance that inconvenience, they would not be able 
to eaſe the Countrey , by paying ſo great a proportion : and if 
Burgeſſes within Burgh had no ſpecial Priviledge above others, 
they would not live within Burgh ; for, it were unreaſonablets 
imagine,that when they might Trade as well elſewhere as with- 
in Burgh,that yet they would continue to live there, under great 
Burdens, and without any Priviledges, | 

To this it is anſwered, that the 111, AR of Parliament, F.6, 
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Par. 11, whereby itis declared, That their part of all general” 
Taxations ſhall extend to the ſixth part allanerly, bears no ſuch 
quality z nor do the Ads of Parliament bear any ſuch one- 
rous cauſe ; But the true reaſon of their bearing the fixth part” 
of the Kingdoms Burdens, is, becauſe they are intrinſecally the 
ſixth part of the Kingdom, it we look either to thenumber, or 
riches of their Inhabitants: and if the Burghs-Royal were ac- 
counted the ſixth part of Scotland, under the Reign of King 
Fames the firſt, how much more great a proportion are they 
able to bear now, when the Burghs are fix times more numerous, 
and each particular Burgh fix times more rich and populous, 
then they then were: Their Riches have encreaſed with our 
Luxury, and the Luxuty of our Age doth far exceed what it 
was in that Kings time; So that fince now the Nobility and 
Gentry only toil to ger money, to buy from Burgeſſes what they 
import from Fotrreign Countries, I conceive thoſe Burghs may 
ealily bear a ſixth ot our burdens, ſince once a year they ger 
inall our Stock, And to any thinking man , it may eafily ap- 
pear, that all the money in Scotland doth oncea year circulat and 
paſſe thorow the hands of Citizens: for money ſerves only ei- 
ther to pay our Annual-rents, or buy us necefſars; and that 
which is payed for Annual-rents, is by the receivers given our 
to others, to (atisfie their preſent neceſſities, and all is ultimatly 
employed for Food or Rayment ,: and little money is beſtowed 
upon Food or Rayment in Scotland,except only within Burgh, 

Since then this Priviledge doth divide Scotland in two parts, 
ſince equity init ſeems to oppoſe Law, and ſince both parties 
pretend co national advantages : I ſhall humbly move, that if 
this illuſtrious Senat be unwilling to interpoſe in ſo univerſal a 
difference , that this Debate ſhould be tranſmitted by them to 
the Parliament. which is the full Repreſentative of all the King- 
dom, and the natural Judge of equity and convenience, 


The Seſsion referr'd this Caſe to the Parliament, who extended 
#his Priviledge to all the Lieges, For 


© F.,— — 


For the Earl of Norberk, againſt 
\ Treaſurer-Depute. 


TWELFTH PLEADING. 


Whether a Novo Damus ſecures againſt precteding 
Caſualities, 
My Lord Preſident, 


T is one of the chief advantages of onr Nation, in this 
|| Age , that welive under a Prince , who covets more the | 
hearts of his Subjes, then their Eſtates ; and who loves 
rather to ſee his Laws obey'd , then to have his Advocat pre- 
wail czture then can his fisk expet, when in ge- 
., neral aff awyers have even under Tyrants delivered, as their | 
" opicuget, ſemper contra fiſcum in dubio eft reſpondendum ? And | 
GngeMattery or fear may encline ſome, to favour the Princes 
Intereſt coo-much , it is fit , that Judges ſhould be jealous of 
their owa ſpirits in ſuch caſes, and ſhould bend them, rather to 
the otherifide , that they may fixaclaſt in a Rraighrneſle, 

The caſe propos 'dis, whether the Novo damus not exprefil 
thecaſuality of Marriage ſpecially, but all Caſualicies in tener; 
doth'by our Law , defend againſt the Marriage * 

That it doth, T preſſe for my Client, upon : theſe could, | 
Firſt, a Novo danoes is char, which the Feudaliſts, call renowatis: 
fendi , and renovatio feudi doth import , /tberationem ab _ 
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taducitite', may; the very moaneof. a Dipolticn of Alietiation 
doth imply; a liberation from"any burden, with whieh the 
Diſponer conldaffe& it';* ele he thould' alienat and yertetain, 
give and not give and therefore", bythe civil Law, he who 
diſpon'd Land, was interpreted to havedifpon'd it 12#1yans opti- 
mum maximus; tee from al the. Diſponer"could lay ro-its 
tharge” %* gin bunt vAtaM alt } % | Nay: 137 $-01h 
Ti any perfor ' ſhould diſpon© His Land to" nie," and ſhould 
thereafter crave a Watd'or Marriage , as due ont of theſe 
Lands tanquam debilum funtti', ceitainly it would be an abſurd 


purfute , 2nd'T would be abſolv'd z nay, if cechag ae 
ts 


me'to my Lands,” eo ipſo,' I an free from all pr 'caſuali- 
ties ; - hor did ever” a Vaſſal rake Diſcharges at” hls *ent of 
any formercaſualities, bur his entry'was alwayes judg'd "ſfficts 
ent ; why then ſhauld not- His Majeſties Vaſſalsbe in the ſame 
condition © far fince this' is clear in other Vaſlals ex nature 
feudi, there being no'Starnee in their favours, 'it muſt "be due 
to all Vaſſalsz for, -3'puat#hus ad onne valet" conſequent}4\' ang 
that which is natural ro Few's; 'muſt' be inherent! in YT Few's, 
The deſign of a Novo damws is ,"to ſecure the receiyer againſt 
nullities z the Law m—_ toſer this'as a March-ſtone , and 
ſet not us temove it, ' The ftife'of '2 Novedamus Th our Law, 
which is equivalent ty'expreſſe Law, is vey eanaly adapred 
ro this deſign, as may appear by all irs' Claufes ;'fof , when 
His Majeſty de novo dat, that Chartor muſt be” equiyalent rg 
an original Diſpoſition ; and fare, if theſe Lands had belonged 
twHis Majeſty, and if he had diſpened: chem; char" origi 
Rizhr would {ecute theteteiver , againſt all His Majeſty 

crave out of theſe Lands , except info far ,”&'he did exprefly 
reſerve at the making of the Diſpoſition z, nor do T fee, 

reſervations of former Rights wete nece{far in Diſpofirjons;, it 
theſe Rights were reſerv'd without then , and if they wete'nar 
we off by the ATTN 770 Cr Ing ne 
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NOGPS \Nots 
Ole , the Land qutot which theſe wi oe ro 


t it dilpongs them! ; commoninit arty & 11G; fntereſe & juri 
ameas tam getitorio. quans poſſeſſoris 1jque nes , aut predis 
eſores » aut [ucceſſores noſtri; haburmnsy habewns, wel quotig 


- 
gyts hahine peffomnc 41 48 207 4th Hikes terras,.. What, can. 
E r 


£ 


more expreſle ? tor if His Majeſty had any claim to, 0: right 
in,,, ahels; Langsg1 any; Pander, of way,zuhe: here dilpgnes Cir, 
and-transters, His Right , in. and- to 'my7 Client 4 -if- His-Maz 
jeſty haye any;Right at all, /it-muſt .be wel jus , vel intereſſe, 
wel. jqers amps 4; and.ik it, be,eirher of thoſe, ir. js; diſpon'd,; 
Auc left..ic might be precended, ,char chis Clauſe extended only 
t9 ſecure the, Praperry1.(1 which !is1not its. only offeG . . as 1 
[hal - th MN ) 'Thexefore, the ile ofa Newodamus, bears 
omar J#5 ». #0n ſolu ,quoad aliquam tjus pariem,; fed & ad 
omnes cenſus; fnongs: & proficne, ratione mare, purpreſture, fe: 
ris faggurgy,nou:introjtusy\ efcbere, oGr6.1velquorunque alio jure 
wel titnla:.. Fromwhich general Clauſe, Ldraw theſe inferences, 
act, that chis general Clanſe awit feclude His. Majeſty-,. fince 
fautum valet genus quoad omujs, quantum ſpecies quoad [preiatin, 
Bed, confel. 1, 166, 3. Gemin, conſt; 65; & L. fideo f..de Adm 
miſt tat,, And theretore,, (ince-a fpecip! giit of this Mairiage 
would hayeſecluded the King or:His-Donator , a general con- 
£Mipn muſt do;the) ſame! , eſpecially fance this. general was 
Afaohd to-ſecure againſt all , in -reſpeR, particulars could not 
beremembred;.evenas ws lee in general Diſcharges, or. Re- 
Quncjations $ Which: are.;as valid quoad-all., as any particular 

iſcharge-can be,; as-to1a ſpecial debt- or deed, and. ſince: this 


general Diſcharge of all former Caſuilities, is 1o oft repeated, 


and repreſented under ſo. many various terms, which can fige 
nifie nothing 51 if; they did nog exprefſe the exuberant will 
ang.incl;nationot the Prince, to denude himſelf ,, and; ſecure 
his Vaſſal, aginſt all former Caſualties, . as. well Marriage 
as others; and this Claule is equivalent to that Clauſeſpoken 


| doth this. Nov dams diſpone-in favows.off 


of * 
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of by the Doors. quopis mode. vacet., Which comprehends 
omnem modum vac _ 1x. 00ges formas ex ogitabiles renuncin- 
Honis , Cap. conſul, 14... 24; General Claules ſubjoyn'd. to 
ſpecials enumerat , mult beextended-ar le it to, all ſuch {pe- 
cialiries., as are ofthe nature of the ſpecialities enumerar g ;tor, 
the fubjoyning a gegeral co ſpecials , 1s:defigned ro ſupply, che 


not ehumerarion 0 ns ſane which are homogenequs, 


thinſula gentrdlis. que (cquiturcaſus {peciales ennmerates:, ext: 
tenditur ad ſimilia. (Pecaficatis ,S86in, conſ6l,.316,But lo it is;that 
the caſuality of a Marriage is of the (1me nature, with,many 
caſualities he: e ſpecifically expreſt, ſuch as. Ward , Non-entry, 
Eſcheat,: &c, to which the Superior having right in the ſame 
way as he has to Marriages , .it is preſumed ; -he wonld.diſ- 
charge ir in, the fame way wich them, 3. General» Gifts 
muſt be excended to (uch particulars , as. probably the Granter 
would haye gifted it they had been expreſt z but ſo it is, that 
itis beyond all doubt, but, chat His Majeſty , it he had beetz 
' asked , whether he was content. to diſpone and. gitt. the Mar- 
riage, he would have conſented yery freely to gitt the Mar- 
riage , as well as the other Caſualities , this Marriage-muſt 
therefore paſſe under the general, and how can it be thoughr., 
that he who granted -all other Caſualities., .-would have, 
reluſed this*or what ſpeciality was there in.chis Caſuality,which- 
mighe haye occaſiqued this refuſal? Nam geineralis clauſula idens. 
iperatur , quod ſpecialis, ubinon{ſubeſt ratio atverſitatis , Cart, 
. confi]. 19, and upon this ground it isſtatute, that general clauſes: 
in Remiſſions , thalt be extended ro all crimes. of lefle.gravity,7 
then the chiet crime which is expreſt AR,62,F.4,Par,6,;an if 
great crimes ean be taken away by general clauſes., . ſure ir: cans. 
not be denyed in, civil Caſualicies, .whicl' are of their, own, 
nature eaſier pardon'd,and of leffe conſequence:and by that Adt,, 
tis clear, that the general clauſe yas extended toxmerly to. all, 
even greater crimes then the crime. ſpecified; and. it. a Statuge 
Was necelſar there , it is much more necelfar. here ,. cls. rhe. 
"LPS 
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general Hauſe cannot be teftrited, © Sute he who granted the- 
perty ; would not Rick*ac # Cattality , he who granteq: 
the gteater', would not Rick"ar the leſſer, he who cd 
ſo many Olfualicies, would not Rick 2t'ohe;] he who granted 
all the others of thar ſame nature ,' would allow this to patte- 
with" its fellows z and he who gtanted Ward , which is the 
etuſe df 'Marriage;, would ' nor have refuſed, to grant the 
Marridg®," which is but an effe&t and'tobſthuene of rhac Ward ;- | 
At this {64ds me into another I on which I'lay: 
yery innich weight, -His Majeſty as hets pifred oninia pro 
fina & dtworins que contigernnt ratidse Warde:; but (0 it is,. 
that Marriage pa Cafatlity proficunm & devorias which talls- 
by reaſon of Ward-holding : and 6 contingit ratione Ward ;- 
for, Watd here is taken not as anakedCa(ualiry, bat as a holdi 
andrhecefore it is, tharwhen by the ſtile of a Novo damns - 
Caſualities ate enumerated, Marriage only is not :ſpecified in- 
theo1d Sighathres , becauſe rhar caſualitiy was ftill l00kt upon, 


- 


as comprehended ' under: the” general , aynic profitua ratione 


wirde,” Not only do many generat terms of this Now? Hamer. 
ſeevre againſt this and all other Caſualicies , but His Majeſty: 
in his conteffion, expreſſes all the wayes of cranſmiffion, where- 
by theſe Caſuahries'conld be given by him” ro his Vailal, vie, 
renwntiando, trahſſerenao, * extradohandd tadem ,” cum onni- 
alvvnt & irftantia t and im contemplation of this Right, His 
Myeſty fre 2 confiderable coxntpoſition in Exchequer , which 
makes this to benot only a Gift, but a Bargain, not only meer 
Law, but Equity, | 

To baliance theſe reaſohs, it 15 reprefetited for His Majeſty, 
and his Donator , _thar all his Majeſties conceſſions are gras 
taitous,- and mnſt not be too largely extended , for what come 
poſitions are payed , are rather payed as fees to his Majeſties- 
Officers -and Attenders, then as a price, -and theſe are too | 
low, andunpropottiotiat, to what is given, to deſerve that 
name, 3,” Thathis'Majeſtycannot be prejudg'd by = neg- 
igence? 
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lioence of his Officers, and what he paſſes in fayonrs of his YaC- 
os deleryt a far other conftraRion, then what is done by other 
Superioursz and though general Clauſes may carry away Caſuali- 
ties from them , becauſe it is | pronghs that they haveleiſure to 
ponder evety word , inany Right they grant, yet His Ma- 
jeſty being loaded with the weighty affairs of the Nation, can- 
not vaick to fo exa@ obſervations ; and therefore it was 
thought fir , that the negligence of His Officers, nor the 
importunity of parties, ſhould nor prejudge him, 3, Thar 
thegift ofa Ward, per ſe, would not catry the Caſuality of 
Marriage, if it were not expreſt , ergo, Marriage could nor 
be comprehended , under the Cafualiry of Ward which is here 
expreſt, 4+ That general Clauſes are in many caſes buc 
error ili, and are reſtrited by the deciſions of all our Courts 
thus rhough the ſtile of a Gitr of Eſchear, doth diſpone all 
move?bles which the Rebel had , or ſhall acquire, yer, theſe 
Gifts are reftried by our decifions'\, ro what the Rebel had, 
the time of his rebellion, or ſhould acquire within a year after 
the rebellion: though Gites of Ward and Marriage bear, ay 
and till the entry of the next lawtull Heir , yet theſe Gifts are 
reftried to three terms Non-entries, fubſequent tothe Wards 
end though Gifts granted do bear yelief, yer they would not 
ratty a right tothe relief, 5. That thedeſign of a Nowe dams 
is to ſecure the Property, but not to tranſmite a Right to any 
Cafualities not expreſt ; and rhus rhe King might, notwith- 
ſtanding of a Novo dams ctave bygone Few-duties ; nor would 
itdebar His Majeſty from craving Taxt-wards or Marriages, 
as was decided in the caſe berwixt His Majefties Advocat , and 
Pierftoun , where it was found , by the Exchequer, that Mar- 
riage was not comprehended under the Novo damns , becauſe 
it was not expreſt, 

Iam not, my Lords, willing to Tefſen His Majeſties fa- 
ours to His Subjects, who were not worthy of them, it they 
undervalued them and theretore , I beg leave rather to my 
| nifie 
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vifie them (o far, as'to think, .that they ſhould nor: be interprex 
ſo narrowly , as.to bear a.proportion to our deſerts, ( for ;the 
faveurs of Princes cannot , like his whom, they repreſent , he 
merited) but ſo auguſtly and opulently, as may bear a pra- 
portion to*the greatneſſe of him who diſpenſes them, as Clary 
and all the Feudaliſts obſerve ;'and if the word can admir a laig 
interpretation,the grants of Princes ought.co have.ic -.So , that 
ſince theſe general clauſes would carry all Caſualities in Gifts 
oranted by privat Superiors, much more ought chis to be allowed 
in auguſtioribus principum conceſſionibas , eſpecially in Dif- 
charges granted by them of all tormer incumberances , which 
being of the nature of Indempnities , ought like them. to be 
interpret all poſſible wayes to defend the poor Vaſlal, Nor do 
Ideny, but the negligence of His Majeſties Officers ſhould 
not prejudge His Intereſt , yet, Gifts granted cannot be called 
negligence; forthe one is an omiſſion, and the other a com» 
miſſion , the one is a privation, and the other a poſitiveaRtz 
the deſign of that Statute was to defend His Majeſty againſt 
the omiſſion of His Officers, ſuch as the ſuffering His Rights 
to preſcrive, or omitting to propone Defences tor him z and 
the words of the AR 14. Par, 16, Fa, 6, ate, that in the pur: 
ſuing or defending any of His Ations or Cauſes , the negligenct 
of Hus Officers omitting any exception, reply, &Cc, ſhall yot pres 
Judze him, But God forbid that every Gitt -granted by His 
Majeſty, and paſt by his Exchequer, might be thereafter que- 
Riched. becauſe a ſufficient compoſition was not payed, ot that 


it was not founded upon a ſufficient caule ;, for elſe, all our Sig 
natures and Rights might be queſtioned , this were to unhinge 
all our Securities, and to endanger all His Majeſties O fficers; 
but how can what is paſt His Royal Hand, be thought to be 
paſt by the negligence of His Officets ? And how impetti; 
nent were it, for his Officers alwayes to ſtop what His Majeſly 
commands ? | | 
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I confeſſe, that the Gift of a Ward per ſe, would not carry 
Marriage; but it His Majeſty did grant omnia proficua ratione 
Warde contingentia , though ina fingle Giit, Ithink it would 
give right to the caſuality of Marriage z and yet, that caſe 
would not be ſo ſtrong as ou:s, for in ſingle Gifts, it is proper 
twexpreſſe Caſualities diſpon'd, but in a Nozo damns it is other- 
wiſe; for the'defign there, is by the enumeration of all ſpecial 
Caſualities, and by ſubjoining a general to theſe, thereby to (e- 
cure againſt all theſeCaſual:ries, 

To what is tounded upon the errors, that are in miny of our 
Stiles, I need on'y anſwer , that regulariter kilns equipollet jurt, 
& pro Lege habetur , |, fi quando C. de injur, Bart, in l, peritos 
f. de excuſ, twt; And theretore , though as Laws may be abro- 
gated or reſtricted, fo Stiles are ſubject to the ſame frailty, yer, 
unleſſe it'can be m1de appear, that theſe Stiles are reſtri&ed by 
the conſtant current of Deciſions, or by ſome expreſſe Laws, 
cerrainly, Stile muſt rule us : Stiles are the product of common 
conſent , and ae introduced atter much experience, by ſuch as 
underſtand ; they are to Lawyers, what the Cart is to Geogra- 
phers, or the Compaſs to Sea-men, andths is ſo far trom being 
convell'd, that it is eſtabliſhed by the inſtances adduced, by the 
Donator'for Gifts of Eſcheats and Non-entries, did tike place 
according to the latter, till they were reſtricted by expreſſe As 
ot Exchequer : and ſure theſe As had been needlefſe, it the 
Stile had not been b:nding, before theſe Statutes drawn back- 
wards,but having a future obligation only,every man knew how + 
to-compone or tranſa& for them accordingly, 

As to the inſtance of Reliefts, by-gone Few-duties , Taxt- - 
duties of Ward and Marriage (which was Pierſtons cale) it is 
clear, that the reaſon why theſe paſſe” not under general Gifts 
is,” becauſe they are liquid, and'ſo cannot be compon'd for, in - 
Exchequer,as Hore well ob'erves, for theſe are tio contingencies, 
and fince the Law gives right to any ching in a Signature, be- 
cauſe it is compounded forz theretore , in juſtice-rbeſe things 
hy Cannor 


IT 


cannot be comprehended in a Signature, which are -not Ei | 
pounded for, We have likewiſe an expreſle AR of Parliament, 


, and fates Reliek 


appointing that Reliefs ſhould not be compounded for , 
* draws out theſe from the common obje&ion 
ina caſe far different from ours, 


And though it be mach urg'd, that His Majeſty having __ þ 
the caſuality of Ward and Marriage in this Gitr, jt. is moſh, - 
prefumable , that He -would have. expreſt the caſuality of | 


Marriage, it he had deſigned to have tranſmitced it , ſince that 
caſuality was then under conſideration: Yet;this is but a remote 
conje&ure, and muſt cede to the ſtronger preſumprions urg'd 
in the contrair ; and ſince the Signature is not drawo by Hig 
Majeſties order , but by the Vaſſal » the preſumption ceaſes; 
and it is more preſumable, that the Vaſſal would have expreſt 
this caſuality , had he thoughe it neceſlar : and whatever 
might beurg'd , if this caſuality of Marriage had been expreſt, 
but had been delet; yer there can be little difficulty , where 
the Signature was preſented without it, and where the Vaſſal 
reſted upon the general Clauſe, 

All the Lawyers of our Nation have adviſed, that this Neve 
damus did ſeclude Marriage, though not m__ z all the people 
have eſteem'd ſo, and upon that eſteem, they have bought and 
fold accordingly, Rights carrying ſuch a Nowve damns'; So that 
whatever may be done as to the future, yet ſince ſo many have 
compon'd with His Majeſty for ſuch Gifts, in contemplation 
they carryed all Caſualicies, and chat ſo many have given cons 
fiderable ſums toſuch as had compon'd for them,upon that cons 
fideration 4 Since this opinion was ſo old and uaiverſal;and face 
ignorance in it (if it be an error) was ſo invincible , being wars 
ranted by the advice of the ableſt Lawyers; I cannot (ce, how 
in Law quoad preterita it can be otherwiſe interpret , whatever 


fate it may have for the future, 227%; 
#* The Lords found , that 4 Right aranted by the Kiing 51th 's 


Novo Damus , did net only ſecure the Property, but (ecludeitt 


Caſualities which were not expreſt, 


Caſualities that were expreſt ; but that it did not defend again 
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For Fobn Fohnftoun,againſt James H Re” 


—_—_— 


XIII, PLEADING. 


whether a Contratt entered into by a Minor , who averr'd himſelf 
to be Major, and ſwore never to reduce, be revocable, 


di He Law might ſeem a ſevere Maſter, if it only impoſ'd 

upon us what we were to obey, and exacted trom us an 
intire fubmiſhon to what it did command : but in re- 
compence of our ſubmiſſions, it returns us its protection , it 
doth ſupply want ot ſtrength in the weak , when they ate in- 
gaged againſt the ſtrong z want of wit in the ſimple, when they 
are ingaged againſt the ſubtilez and want of age in Minors, -who 
would otherwayes be very eaſily circumveened: it appoints 
its Judges to be their Tutors, and whilſt ſuch as rely upon their 
own wit, may be circumveened, they ate by.its aſſiſtance plac'd 
beyond a!l hazard, 

Amongſt thoſe other Minors, who dayly come to crave front 
you, the recuRion of what they did in their Minority, none was 
eyer more fayourable then my Client, he being a perſon, who 
becauſe of the lownefſle of his parts, and :meannefle of his breed- 
ing,is like to continue very long a Minor, And it ſharpnefſe, 
malitia, can in ſome cales foreſtal Majority , and almoſt meet- it 


' | halt way,cercainly want of wit and ordinar ſagacity, ſhould extend 
.thepriviledge of Minority, The perſon by whom he is [a'd 
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being his own Kinſman , and one in whom he confided #F 
aiding likewiſe for a more liberal reparation, and the ſame 
ptinciple which makes murder under truſt to be treaſon , ſhould 
likewiſe make the leſion here to be more eaſily reparable , and _ 
ſhould not only weaken the Detences , but ſhould likewiſe be 
a ſufficiefit Ffoutd to repell ſuch as were of themſelves relevant; Þ 
and the leſion here, is not one of theſe {mall injuries , but is a 
great and confiderable loſſe , wherein the Minor has not only 
been induced to ſell his Land , though the Law appoints , that 
a Minors Land ſhould not be ſold', but by the Authority of a 
Judge, bur to (ell his Fathers Hererage , tranſmicted to him 
by along ſeries of Anceſtors, and to ſell it too without the con» 
ſent of his Curators, who are the only perſons who ſhould 
defend and ſupply his infirmity, 

Againſt thele reaſons, .it is debated for the Defender , that 
chough Minors have great priviledges allow'd them in Lay, 
yet many cauſes may occurre ,- wherein it were unjuſt to propor- 
tion exq@ly the prices of what they fell, with the ordinar 
prices of what is ſold , and the ſame equity whereupon cheit 
priviledge is founded , may make (ſuch exacthefſe , not only to 
appear'tobe, bur really, ro betigour, As if a Minor ſhould, 
t0- free him - from the Gallies, obliege himſelf ro (ell Land 
at an eafie purchaſe, ro one of his Countrey-men , who were - 
then ina Forreign Conhtry with him,and from whom he could 
only expe& money, and which money being to be beſtowed up- 
on Merchandize in theſe Countreys , might produce far greater ' 
advantage to the Merchant, then the Land could , which ,and 
meny other inſtances, may clearly evince, that if Minors had 
not ſome way whereby they might ſecure ſuch as would cons 
trat with them , the Law would ſecure them , bur as ir doth 
priſoners, -and which was deſigned to keep them tree , would * 
take their freedom from them , and therefore , the Law- hs * 
introduc'd; that Minors being in confinie majoritatss may 
fabjoynad oath ro their Contracs;which oath is, becauſe of ith 


% my 


' divine charaQer , and of the reverence thats due to that greac 
God , whois called upon as witnefle in it , by all Chriſtian 
Lawyers declared to be ſufficienc co fix and corroborat the Con- 
ta@ to: which it is ſubjoyn'd, For, the Law of God obtieg- 
ing every man to obſerve what he has fworn, even though 
to his prejudice, it were unfic that the Laws of men ſhould be 
more binding than thoſe, Likeas, byche:common' Law, /, 1,6, 
adverſus wenditionem, an oath confirming Vendition is de- 
clared binding, Nullam te efſe contraverſians moturum, neque Pere 
jurtj me auttorem tibi futurum ſperare debuiſti, And authent, 
Sacramenta puberum , doth expreſly tell us, that Sacramenta 
puberum ſpente fatta , ſuper contradittibus revrum ſuarum nou 
retraltandis , inwiolabiter cuſtodiantur, Which is likewife 
obſerved by our Law, the laſt of February, 16379, and by a 
late deciſion, 10, February, 1672, Mr, George Wauch contra 
Bailie of Dwnraggat, But not only has this Minor oblieged 
himſelf upon oath,not to revocke, but he hath likewiſe declar'd 
upon oath in the ſame Bond, that he was Major, and Majority 
being that which cannot be known by theeye, and there being 
no liquid and preſent proof of a Minors age, the Law ſhould have 
prejudg'd Commerce very much , if it had not allow'd that a 
Minor aſſerting himſelt to be a Major, ſhould notwithſtanding 
be reſtor'd againſt his own declaration : for by this , not only 
ſhould Minors bediſabled from getting money to do their ne- 
ceſſar affairs, but likewiſe Majors behov'd ſtill co wait till they 
ſhould get an exaR probation of their Age, which probation 
is very difficult with us , where there are no certain Regiſters:z 
and conſequently, Majors might, becauſe the probation of 
their Majority could not beprelently inſtructed , be very much 
prejudged , and ſometime the probation of Age, being that 
* which cannot appear convincingly to the fight; and that bein 
acaſe, wherein ſuch as contract with Minors mighe be cheated, 
itwas very juſt, that fince the Law deſigned only to 4ffiſt Mi 
nors that were cheated , that it ſhould not give the ſame pri- 
1 V 2 viledge 
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viledge to ſuch Minors as cheat others, by aſſerting thetſelyes,” 
to be Majors, /;2, $i min, ſe major, dixerit, $i is qui minorem 
\ nuhc ſe eſſe adſeverat, fallaci majoris 4tatis mandacio to deceperit, 
cum juxta ſtatuta juris, errantibus non etiam fallentibus minaria 
bus publicajura , ſubveniant ) in integrum reſtituti non debet; 
And ſince Dzocleſian, who was not only no: Chriſtian , but 4 
perſecuter of them , did bear. ſuch reſpe& to an.Oath , what” 
reſpec ought it to have from Chriſtian Judges , who it they 
ſuffer this Oath to have no effe&,, are the occaſion that the. 
Name of God is taken in vain? | 

Minors may be puniſh'd for perjury, falſhood , and cheating, 
and therefote,- it tollowes neeeſl[arily; that they may much more 
be bound by Oaths, tor-it were injuſt-to pun:th them .tor per- 
jury, it they underſtand not perfetly the ſtrength and efficacy: 
otan Oath , and if they do underſtand that, there is no reaſon 
to-abſolve them from it: and if it can bind them to ſevere and 
corporal puniſhments; it can bind. them much more to the. pers 
formance of- civil Contradts, 

Nor-can it be deny'd , but that our Law reſpe&ts fo much an 
Oath, and finds it ſo obligator, that deeds done by Women in 
favours of trange's, fante matrimonioare null, though ratified 
by an Oath,” as was decided 18, February, 1663, Briſband con- 
irs Douglas 3 at which time, the Lords were ot opinion , that 
all- obligations, which are spfo jure null , ſuch as obligations 
made by Women ſtante matrimonio , and by Minors having 
Tutors and ,Curators , but without their conſent, are Rill 
null,” though they be ratified by an Oath: and it this be true, 
as.is acknowledged, they contend, 'that there is no reaſon why: 
all Contzacts entred into. by Minors ſhould not be valid, tor the ' 
obligation ot an Oath lyes in the hazard,of perjury , and in the 
religious reſpe& which Lawyers have 'to Oaths ; and in point” 
of - Conſcience , what difference is there' betwixt Contrads : 
ops jure null, or ſuch as are not ſo * God takes no notice of ſuch: 
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bule differences, and fince the Oath is the ſame in both; | 
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why (ould it not produce the ſameeffe@ ? Tc is the Oath which” 
in thiscaſe oblieges; and theretore , though the Contract wete 
null, yer the Oath ſtill binds, and ſubſiſts, though annexe 
| roannull Contra, evenasa null Contra@ may be ratified, 
or homologated, And that ContraQts upon Oath do bind 
Minors , though they have Curators, and though they ſub- 
ſcribe without their conſent, is maintain'd by moſt tamous 
Lawyets, as Anareolus, contraverſ, 202, Eft enim hec opinio 
(inquit ille) fundatain religione juramenti, que ſemper militat, 
ſive Minor habeat Curatorem , ſive non, & cenſequenter cum 
relizio juramenti, & odium perjurit in utreque militat caſu , in | 
utroque etiam debet manere eff:aFus, Other Lawyers aflure ys, l 
that juramentum Minorem, repreſentat Majorem , and therefore, 
fince Majors are-bound, and Minors (wearing are Majors in 
the conſtruction and interpretation of Liw , Minors ſwearing 
ſhould be alſo tyed by thele Contracts, Nay ſome have ſaid, 
that juramentum fingit Minorem non habere Curatorem, Bald & 
| Corn. ad auth, ſacrementa pub, And according to the Canon 
| Law( which Craig ſayes, we tollow in what concerns our con- 
| ſciences) juramentum ſemper eft ſervandum', quotieſcunque 
poteſt ſervari ſine diſpendio (alutis eterne, 

It is likewiſe alledged for him, that Minoribus deceptis , non 
decipientibus eſt ſuccurendum ;, becauſe there, the want of wit, 
which is the ground of reſticution, ceaſes; and it were alſo 
unjuſt, that this remedy ſhould be abuſed againſt the deſign 
of the Legiſlator, nor ſhould the Minor have the prote&ion 
of that Law, which he has offended: But ſo it is, that its 
offered to be proven here, that the Minor was a perſon traffiqu= 
ing upon his own account, and ſuch cannot be reſtored , Fortis 
de reftit, min, part, queſt, 23, How dangerous were it, it ſuch 
as were Merchants, and common Traders, ſhould be repon'd £ 
for then , who ſhould Contra@t with them , - or how could ins 
nocent people be ſecured © That ſame neceſſity and publick 
-  . latereſt, which introduced the priviledges of EF _ 
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likewiſe introduced many other priviledges in favours of 'Com- 
merce z and fince it were diſadvantageous to debar Minors from 
Trading , it were unreaſonable to ftate them ina condition , in 
which their Trade would be ineffefual z for who would bargain 
with them, or beſtow truſt upon them, it their cranſaQions 
could be reſcinded upon the pretext of Minority £ It is ( fay 
they ) to be preſumed , that experience and art ( learned by 
them whilſt chey were praſtiſers) doth ſupply the imbecillity 
of their greener years , and fince by learning and art, ſuch as are 
very. young do outſtrip yery far ſuch as are of riper years , and 
attain to very much exaRaeſle in the ſubtileſt Sciences , why 
may not application refine them alſo to a ſufficient conſiſtency 
in merchandizing , in which there are no ſuch myſterious 
points Upon which account, even our Law has introduced, 
that Advocats, Nottars , and others in publick Offices, can« 
notrevock what they do in their Minority, as was decided, 
19, Fuly, 1636, 
If, fay they, the Minor was forced to fell his Heretage, it 
' wastoredeem his perſon from priſon, and freedom is prefe- 
rable to Heretage, becauſe liberty can pleaſe without Heretage, 
but Heretage fignifics nothing to one who wants liberty z and 
for this Heretage my Client gave out his money , by which 
he-had raiſed himſelf to a conſiderable Fortune , and being 
forced by want of this money to quite his Trade, he did looſe 
hope of gaining a greater Eſtate, then that which the other 
ſold - but this he did to prefer his friend to his hopes, and ſo 
this frendſhip and relation which the Purſuer would make the 
foundation of a Cheat, was indeed the foundation of this favour; 
and the Law preſumes,that his Couſen would not have cheated 


Notwithſtanding of all which plauſible repreſeatations'?, | 
Thumbly conceive., that the Minor my Client ought-nor to © 
be tyed by this Oath , and that what I debate in his favours - 
may be:the better underſtood , your Lordſhips will be pleaſed 

to 
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to conſider , that all civi] poliſh'd Nations, have in effect re- 
ſigned fo far their liberty to their Legiſlators, that theſe in 
their Contracts, are tobe ruled by thoſe in their Statutes: and 
God Almighty is more concerned in the ceconomy and govern- 
ment of the World , then in the obfervation of privat Oaths ; 
and therefore , we muſt conſider more the force of a Law , then 
of an Oath , and if privat Oaths amongſt parties could derogat 
from publick Laws, then the publick Laws ſhould be abſolutely 
evacuat, and remain as the empty ſhadowes of what they ought 
to have been, And from this I infer , that ſince the Law 
has thought fit to declare all deeds done without the conſent 
of Tutors and Curators to be null, chat no deed done by any 
Minor having Curators, can biad him, except he be authoriz'd 
by their con(lenc, 

And from the {ame principle, I likewiſe infer, that the 
fo:mer diſtintion made in Law, betwixt ſuch deeds as are ipſo 
jurenull, and ſuch as are not ipſo jure null , but are only re- 
daceable, is ſo tar reaſonable ,.in relation to this contraverſie, 
that though deeds that are /p/o jure null be not reduceable, if 
they be not confi:med by an Oath, yet deeds that are ipſo jure 
null, are redacable though ſworn tor in caſe the deed be ipſo 
jure null , it is reprobated by Law , and ſo is no deed in the 
conſtruction of Lww; and it it be no deed , it cannot be con- © 
firmed by an Oath, for aconfirmation preſuppoſes a pre-exiſt- 
ing deed, ſed non entis nulle ſunt qualitatis nec accidemia, and 
ſo this Oath wants here a bafis upon which ic can be fixt, 2, It 
were unfit, that what the Law has expreſly condemned, it 
ſhould allow others to evite, for it ſhould thus cheat it ſelf out 
of its own authority , by ſuch indire& courſes, Er quod direlF? 
-. fieri non licet , nec per ambages fieri licet, Tn vain were Laws 
= to be made, if every privat man might enervat its force , 4nd 


-$*evice its ſanRion by ſuch ſubterfuges , this were to- invite mer 


Py © to break and ſcorn Laws, toallow them to tear off their own 
yoak, and to place -every privat man- above the Logue, 
17:38 n 
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' For, as'Oaths exaed by Magiſtrats obliege not, when they are 
contrair to the Laws of God ; ſo the Oaths of privat «perſons 
obliege not, when they are expreſly contrair to the Laws of 
our Rulers, who are gods upon eatth, And as vows are declared 
nullby God himſelf , it given by a Maid without the conſent of 
her Father, ſo ſhould Oaths for the ſame reaſon not obliege ſuch 
as have Curators, for theſe are the Parents in Law, 3, No Oath 
can be vinculum iniquitatis,the tye of injuſtice, but ſo it is,thar 
where a deed is declared null by the Law, that deed is in fo far 
injuſtz and to allow a deed that is inyuſt becauſe it is ſworn, 
were to eſtabliſh injuſtice by an Oath,and to pur it in the power 
of eyery privat perſon, toalter the nature of things, and to 
make that juſt which is injuſt, 4, This would diſappoint the 
caresand pains of the civil Magiſtrat ; for , his deſign being 
to' ſecute our poſterity , becauſe of the imbecilliry of their 
Judgment, that would be abſolutely eluded , and poor Minors 
would 'by that ſame want of Judgement and {agacity , for 
which their deeds are reduceable, be induced to ſwear , and ſo 
the remedy will become effetual , nam eadem facilitate jurant 
qua contrahunt, And fince Minors cannot be oblieged in their 
Minority , becauſe of their imbecillity, Oaths ſhould not bind 
them, except it could ſupply that z and ſince the Law has 
iven them Curators, it is juſt the deeds done by theſe Minors 
ſhould not be reſpected in Law, fince the torms preſcribed 
by Law are not obſerved , nor the reaſon ſatisfied whereon 
. it is founded, 5, This would open a door to perjury, 
for ſuch as could not cheat Minors , becauſe of their leſſe age, 
would cheat them by their Oaths; and thus, Oaths which 
ſhould not be given but upon ſolemn and extraordinary occaſions, 
would become cheap, and would be taken in every Ale- houſe, 
adminiſtrat by every Nottar or his Servant, and the beſt of 


tyes would oftimes be us'd in the moſt ſintull occaſions :-and_. | 


how can ſuch Oaths as theſe obliege , ſince they wane all the 
three qualities of an Oach , and tor which , Oaths are declared PF 
| in Þ 
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inScriptare tobe obligator ? and theſe are, that they ſhould 
he in truth , in judgement , andin righteouſneſſe, IT know, 
that every man may renunce what is his own intereſt \ but this 
Maxime holdsonly where men underſtand their' own intereſt, 
but not in Minors, who want that ripeneſſe of Judgment , b 
which their Renunciations are ſuſtain'd, And that the Oa 
is obligatory, though not the ContraQ, is but a meer quible, 
for there is no action ariſing in common Law from an Oath, 
qua tale, Bart, ad 1, fi quis C,de fidejuſs, Imol. adc, cum contingat 
& jure-jwr, Such anOath oblieges inConſcience,bur not inLaw, 
:nd though it be the ſubſtance inthe one, it is but an accidenc 
in the other, | 

I need not debate here, that the authentick Sacraments 
puberum, aſcribes only this cogency to Oaths which are given 
taftis ſacroſantFis evangeliis , which though it may ſeem bur 2 
ſolemnity , yer has great force with it, in my opinion ; for 
ſolemnities do raiſe up the attention, and obliege more the 
ſwearer to advert to what he is promiſing: and it Witneſles 
:nd others come to age, need thele adyertiſments, much more 
do Minors need them, fince they are oft overtaken by inadvert- - 
ence, And as this caution ſeems not to have been unneceſſarily 
adjeed by that excellent Law z ſo Seraphinxs and others have 
required neceſſarily , that ſolemnicy in ſuch Oaths as theſe, 
antiqui quo major eſſet jurisjurandi religio , pleraſyue adinvene+ 
runt ceremontas, que jurantibus terrorem ac formidinem incute- 
rent, Ann, Robert, Pag, 188, and ſwearing by touching ſomewhat 
that was ſacred, was very old, Virgil, 

Tango aras medioſque ignes & numina teſtor, 

Faſtin, alſo, 1, 22, relates, that Agathocles ſwore a confederacy 
with the Carthaginians , expoſitis tatFi[que ignibus certis : and 

& by all our old Evidentrs it is clear, that (wearing upon the Bible 
' Wor Altar , was uſed in all extraordinar caſes, And for the ame 
reaſon, Oaths in Writ have been oft-times little reſpeed b 
ELawyers, becauſe che Writ is ofe-times not read norconfidere ; 
#6 X 2n 
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40d paſſerhþ roo tranſiently to have gl the force: which a {= | 
emn and 


judicial Oath, delerves , wid, Bart, and 4, qui. jy- 

" de fure-jur, & Janna, contrav. lib, 3, cap, 8, So 

| d either nor {eek the benefit of theſe Laws , elſe 
uld make uſe.of the forms and ceremonies which they. 


by 


of the Church- ſeſſion where my Client was baptized , that he 
was Minor the time of che tranſaction , and by this your Lord- 
ſhips may ſee, how dangerous it were to make ſuch Oaths as 
thele binding, .and how eaſily Minors may be induced, not only 
to:bind, but todamn themſelves, and how little this perſon 
deſerves, who was the occaſion and ſollicitour of the perjury: 
were not this to baffle that ſacred tye, by which Princes bind 
their Subje&s to a ſecure obedience , by which Judges obliege 
men to reveal the truth, and by which every privat man is 
ſecure , when he reterreth to his adverſars oath , the truth of 
what is contrayerted amongſt them, + Nor can the Detender 
maintain this ContraR, as entered into by my Client, who. was 
2 Merchant by his proteſſion , fince though that may defend 
ſach as Concra& with him, - in things relating naturally to his 
Commezce, yet that ſhould got be extended to ſuch Contracts 

as 
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} z5theſe,, wherein my Glient is bound to ſell his Heretage a8 
too low arate, Etque ex neceſcitate per moduns privilegiiin- 
troducuntur, ultrs caſus neceſſarios non extenduntur, Lands are 
not the ſubje&t matter of that traffique which the'Law' doth 
priviledge z bur on thecontrar, Lands is not allowedto be fold, 
without the conlenc and ſentence of a Judge: nay, and even 
theſe qui veniam atatis & principe otinuernat,-will be reſtored 
againſt the prejudice ſuſtained by them ia ſelling their Heretage, 
l, 3, Cc, de his qui veniam tat, albeit no man could 4mpeterare 
veniam 4tatis , till he was paſt eighteen , and was proven to be 
prudent and frugal, /, 2, C. eod, which is all that can be alledged 
againſt rhis Minor, Nor ſhould our Law reſpe& much confi 
nium majoritatis, {incethey have ſhortegerd rwvo much the years 
of Minority, in making it end at twenty one z whereas, the Ro- 
mans and others who were ſooner ripe, and more ſagacjous then 
we, extended Minority to twenty five : and frnce our times are 
more cheating then theirs , -it. was fit that our-Minotity ſho 

| | have been longer then theits, - But however,both of as agree, 
; that minorennitas computanda eſt de-momento. in momentum, 

7 To conclude then (my Lords ) fure that opinion in all con 
" {| traverſes ſhould be followed, which may do good, andEan do no 
| harm, and thatis.to be reproþated, which can/doharm' ,- and is 
' | not neceſſar towards. the doing what is juſt + But ſo; it is, that 
© | notto reſtore a Minor in ſuchcaſes as thele.; 'may., and witlnes 
* {| ceſſarily deſtroy all Minors, who may be over-reached, and Can- 
{oc berepon'd, (e of ſuch Oathsz whereas, {uch as contradt 
ith them, cag ſuffer nothing by ſuch reductions 51-for;, either 
the Minors with whom they contract, are las'd,] and then they: 
will on | be reſtord, andt w—— Raſ as contra _—_ cheny 
nnot be prejudg'd :but if they can make it appear that they are 
Wee will neceſlarily Gllow.ahee the Minor isnoc les'd, 
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and ſo the Contract will not be lyable to reductions and chus” 
"Qeſe Oaths will igtallibly prove to be either unneceſſar,or unjuſt. 
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Againſt Forfeitures in abſence. 
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XIV, PLEADING. 


My Lord Chaxcellowr, 


'F T E have ſubjected to our conſideration , an Overture, 
MY which oughe co be ſeconded by very convincing ar« 


guments, before we paſs it into a Law, ſeing it inno- 
vatsa cuſtom, which is as old as our Kingdom, and older then 
our poſitive Laws, . And cuſtomes, like men, may be thought 
to have had excellent conſticutions -, when they laſt long ; and 
this AQ,it- paſt, ſeems to infer the-greateſt hazard upon the two 
higheſt of our. conceras, for ſuch are our Lives and Fortunes. 
Theold inviolable cuſtom of Scotland was, that noprobation 
could be led: againſt abſents, either in Treaſon, or any orher 
Crime, .in any Court, fave the Patliament ; but the only cer- 
tification in "all, cr:minal Letters', was the being dennnced 
Fugitives ( or our-law'd 'as the Engliſh ſpeak ) which cuſtom 
hath maintained ir ſelt for many hundreds of years, by irs own 
reaſonableneſle , without the neceſſity of being fenced with 
any other Authority': and albeit the Parliament did referve 't@' 
themfelyes, aliberty to proceed againſt Traitours , in caſeof 


abſence , yet they never granted that to any other Con 
| Ware 


( 165) 
whereby it clearly appears, thax onr Predeceſſors- have thonghe 
that power incommunicable to all ſuch as were not Legiſlators, 
| that procedure being rather a priviledged tranſgrefſion, then 
| {| 'ancxecutionofthe Law, Bur it- is now craved by this Ad, 
- {| that incaſe of perduellion , and rifing in Armes againſt the 
| Prince , it ſhall be lawtfull to the: Juſtices to lead probation 
againſt abſents, and forfeit chem accordingly ; which ſeems 
to me moſt inconvenient, for theſe reaſons, 1, Becauſe the 
Stiles in all Courts are equivalent to tundamentals , and by 
an expreſſe Ad of Parliament with us, Stiles are not to be 
altered : But ſoitis, there is no Stile in the Juſtice Court, 
bearing any other certification againſt abſentrs , bur the being 
denunced Fugitives, 2, There was never any Inſtances of ic 
ſince the foundation of the Juſtice Court , and a negative 
PraQique being ſo old and uniform as this , is moſt binding, 
eſpecially where all the conveniences, reaſons and advantages 
which are now preſt, were then obvious z our Predeceſlors 
were ſure as Loyal as we, and let us not be more cruel then 
they were, 3, The old cuſtom was tounded upon moſt con- 
vincing reaſons ; for when perſons are proceeded againſt in 
abſence , they want the benefit of excu/pation , for proving 
thoſe juſt detences which are of ſo great conſequence to them, 
and their poſterity ; ſuch as are, That chough = were preſent 
upon the place, yet they were tiken priſoners, and carried there, 
and were only -going looſe upon parroll, or fell accidentally 
amongſt thoſe Rebells, who had gathered themſelves together, 
or went there by a command trom ſome ot HisMajeſtiesOfficers, 
for reclaiming thoſe who were in Armes, with many other 
defences which ( the party being abſent) none can know, and 
though known, none dare propone , it being a maxime in our 
Law;that none dare propone any thing to detend one,who being 
| ſued for Treaſon is abſent, . Another great diſadvantage, 
" F Uader which theſe will fall who are purſued in abſence, will be, 


"That ſuch witneſſes may be received againſt them , asare lyable 
| | ro 


( 166 ) 
to juſt exceptions, and whom they would decline, if they were 
preſent ; which objeQions likewayes,none know, nor dare pro- 
pone , and it is likewayes very well known, that there are ma 
witneſſes , who will depone upon ſuggeſtion, very many thi 
which they durſt not aflert, it they were contronted with the 
party againſt whom they were to depone, being ſometimes 
overawed, . and ſometimes through pitty driven to ſpeak only 
truth, when they look upon his countenance who 1s to live. 
or die by their depoſitions, Upon which accompt , confron- 
tation of witneſſes and parties hath, in the civil Law, been uſed 
aSa ſucceſsful remedy , and in ours the witneſſes are ordain'd 
to look upon the pannells face when they depone, And albeit 
it may ſeem, that there is little hazard of a probation , where 
the caſe is ſo notour, as that of riſing in Armes, yet, the 
miſtake lyes in this, that though therifing in Armes be notour, 
it may be it is not notour who were preſent,and the perſons may 
be doubttull , though not the thing it (elf, A third great in- 
convenience is, that whereas thoſe who are preſent- may by in- 
rerrogators, reſtrit , or explain, what ſeem'd diſadyantageous 
in the depoſition of ſuch as depone againſt them , they will by 
this innovation , forfeit this advantage amongſt other loſſes, 
4+ No other Nation receives concluding probation againſt 
abſents, many inſtances whereof might be given , but I ſhall 
ſatisfie my (elf with that of Freiſland, cited by Sand, lib, 5. 
def. 2. Praxis noſtra habet ut Criminoſus fi fuga ſe ſubſtraxerit, 
ad inſtantiam procuratoris generalis citetur, & ſiprefixa die non 
comparet , fiducialiter bona in contumacie peuam annotantur : 
Which is exa&ly our cuſtoms and by the civil Law , Tantum 
annotabantur bona rei non comparentis,ita ut ſi poſt annum venerit, 
& ſatis dederit de ſtando juri, ta recuperat ſi non, bona perdit noi 
tamen de delifte babetur pro confeſſo, |, 1, & gloſſ, 1, pen, & fin, 
F- de requiren, reis, which Title begins thus , Divi-fratres 
reſcripſerunt ne quis abſens puniatur , & hoc jure utimy, me 

entes damnentur, And Hottoman tells us , that Majeſtatis 
crimen 


(167) 


erimen in foro apud ſuum pretorem , perduellis vero X populo 
Romano comitiis centuriatis in campo martts judicabatar , which 
was much more reaſonable, then our po overture , ſeing 
the greater thecrime is , it ſhould be the more ſolemnly, and 
flowly judg'd: from which procedure of the Romans in Perduel- 
lion , it ſeems our old practique ot judging on'y abſents in rhe 
matter of Treaſon by a Parliament hath taken ics orjzine, for 
Comitia centuriea was to them , whata Parliament is ro us, TI 
might here likewayes , alledge the authority of Mathevs , the 
Learnedſt Civilian whoever wrote upon that ſubject , 777, 2, 
am, 6, whoſe words are, Denique cum leges vetant ab(entem 
damnari , crimen perduellionis non excipiunt erit igitur & hic 
obſervandum, quod in aliis criminibus , ut abſens requirendus 
adnotetur,& bona obſigntntur, publicentur denique, fi intra annum 
non reſponderit, L, abſentem, 5, C, de pcenis, |. abſentem, 6, 
C, de accuſat,!1.ult. D,de requir, vel abf, damn, Nam quanquan 
Perduellio craviſsmum crimen eſt, videndum tamen ne in occaſio* 
pem [evit:e a'que calumnia habeatur ; & pae, 371, dicit Math, 
Falſum eſs: abſeritem in hoc crimine poſſe damnari, nec ullo juris 
laco excipi crimen Majeſtatis, Dicitque ſupradiftam extrava- 
gantem Conſtitutionem , nullam authoritatems obtinere apud inter- 
pretes juris civilis, 5, By che 90, AR, Parl, 11, Fa. 6. It is 
moſt juſtly ſtatute , that all the probation ſhould be led in pre- 
ſence of the Pannal, and the Aſlyze, which ſhowes clearly, 
that our Law hath been alwayes jealous of probation led in 
abſence, and that probation is only to be led in preſence, 

This innovation is recommen-led to us upon thele reaſons g' © 
1, That theſe who are contumacious , and flee from juſtice, 
ſhould be in no better condition then thoſe who appear , and 
they cannot complain of any of the toreſaid diſadvantages, ſein 
theſe are occaſioned by their own ablence and fault, '-To whic 
it is anſwered, that a perſon who is purſued for Treaſon may be 
abſent , not upon the accompr of. any guilr , bur becauſe the 
Citation never came to his knowledge ; asif he be at —_— 
abroa 
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abroad in Forraign Countryes , where citations at the Mercat- 
crofſe of Edinburgh, and Peer and ſhore of Zeith ( which is All 
our Law allowes ) - ſeldom reach z and ſometimes the perſons 
ſummaned, may beeither fick ,* or inpriſon , and not be able 
to appear , or being lyable to other accuſations , or fearin 

rather the preſent influence of ſome enemies , -then their 
own guile, dare not, For though Treaſon, as the moſt com- 
prehenſive of all other crimes to us, be of all others moſt 
abominated , when proven ; yet, of all other crimes, moſt 
Innocents are, by either malice or deſign ofteſt enſnared , upon 
pretext rather, then by the guilt of Treaſon, For, as Lipfius 
obſerves of the times wherein Tacitus wrote , Frequentate 
tunc temporis accuſationes majeſtatis , unicum crimen eorum qui 
crimine vacabant, Tertullian in his apol, ſayes, non licere inde+ 
fenſos omnino damnari, & 4 Carolo Magno inſtitutu eft, lib, 7, 
cap. 145, Ne quis abſens in cauſa capitali damnetur, Plutarch 
in Alcibiades lite, makes Alcibirdes to have given this prudent 
anſwer, to one who challenged him for not appearing to defend 
himſelt, Cetera ( inquit) omnia libemter , ſed de capite meo, ne 
matri quidem , ne forte 1s , pro albo atrum calculum imprudenter 
injiciat, Notat, & Liberius Pontifex Romanus Conſtantio 
Imperatori,Fudicem non poſſe,abſente reo,de crimine ejus judicare, 
niſt aut iniquus Fudex fit , aut privato odio [evit, Hiſt, tripart, 
L,5.cap.16, Seneca (aith,lib, 6, de Beneficiis, cap, 38, Duan» 
tum exiſtimes tormentum,etiamſi ſervatus fuero trepidaſſe,etiamſi 
abſolutus futro , cauſam dixiſſe, And as Cicero very well ob- 
ſerves, theſe who are accuſed before any Judge for life, conſider 
oftner what that Judge may do, then whar in juftice he ought 
to do, Oratione pro Duintio, And thus we find , that Arhana- 
ſous and Chryſoſtom would not appear at Councils,to which they 
were cited,albeit they feared their Judges more then their guilt, 
Niceph, lib, 8, c, 49. It were therefore very hard in any 
of theſe caſes, to forfeit an abſent of his Property, ſeing in theſe, 
innocence and abſence are very compatible, Nor doth His 


Majeſty 
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Majeſty ſuffer great loſle by this, asis urged, for if he who is 
purſued for Treaſon co npear ook. he b cenſored. Faguuive .and 
by that denunciation , . Flis Majeſty poſſeſſes his whole Eſtate, 
till hedie, 6r compear; andatlter death, he may be farteir, 

The ſecond Argument .is, by the: 69, AR. Par, .6, Fa Fo 
Traitours may he forfeir after their death , in which, caſg. they 
are abſent, and want all the ovantges FRgur. cated. Buc 
to this the anſwer's, that the Law is ſo Juſt, and mercifull, 
that atter a perſon is denunced Fugitive inthe caſe of. Treaſon, 
itallowes him all the dayes of his life to purge his contumacy, 
by appearing to reclaim his innocence z-and it never, diſpaes 
of the one, till the other be. elapſed : and when it progeeds 
againſt any man to forfeiture after his death, ir ordains che neareft 
of Kin to be called to exculpat him, by proponing defences, or 
objefions againſt the witneſſes, and jor doing every thing els 
which is uſual in,ſuch caſes, or which might have .been done 
by the Defun& himſelf, whereas he who is purſued in- bis. own 
lifetime , cannog defend aſter that manner ,.as ſaid is, After 
death likewayes , death it ſelf, which is, the greateſt halt of 
the puniſhment , is over, and there 4s,nat. ſo great hazard , as 
there is in his caſe, who is forfeit dureing lite, «whois by thar 
Sentence ( without any poſſibility of hearing ) execute imme- 
diatly apo his being apprehended, . After dezth alio , malice, 
and defign ordinarily ceaſes, ſo that the errors or prejudices 
of either purſyer or witnefle are not ſo much to be teared, 

The third, Argument. is, that. prabation. may periſh in the 
mean time, if it cannot be received till.aſter death, To which 
it is anſwered, 1, That this Argument, , aut nihbil, aut nimium 
probit z tor , upon this account , Purſutes ſhould be ſuſtain'd 
tor all other abſents, this prejudice being commen to all: Bur, 
2, It is (afer,that a juſt probation ſhould perſh, then that a tuſ- 
pected one ſhould be received.q. ang; this one inconyen ence 
ſhould not weigh down thewany, which are id iy thehallance 

of the other fide, Parliaments are ordinar; - and necefiary atter 
| x puvlick 
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ublick Rebellions, wherein that horrid Crime may receive its 
try as well-as irs juſt puniſhment ;' or if they meer not , this 
may be otherwayesremedied ,, for, probation tay be led ad fu- 
turam rei memoriam , though the party be abſenc, reſerving to 
him all his other defences,by which the Kings right may be pre- 
ſerved, and the Lieges rights not prejudged, and of all proba. 
tions, that can leaſt periſh, which 1s to be led in the caſe ot pub- 
lick riſing in Armes, 

The tourth Argument is, thac the civil Law admits forfeiture 
in-abſence, in the cale of Perduellion (for ſo the common Law 
names that” kind of 'Treaſon, which is committed againſt the 
Prince;or State) and qur Criminal Law beigg founded upon the 
Civil Law, oughe in this, as in moſt other caſes, to be ſquared 
by ic. To which my anſwer is, that there is no warrand for 

t aſſertion from the Law of the Romans , for, by that Law, 
bone tautum annotabantur , as hath been ſaid,. in place whereof, 
banna hodie locum obtinent',, which is equivalent to our Denun- 
ciations, But becauſe citations of the Civil Law , would re- 
ſemble pedantry roo much , I ſhall recommend to ſuch as doubt 
this,the 16, werſe, 25, Chap. of the 4s, where Feſtus, a great 
Roman Lawyer,: ſure, ( asall their Prefidems of the Provinces 
were) tells us, That it is not the manner of the Romans to de- 
liver any man to die , before he who is the accuſed , have the ac- 
cuſer face to face, and be heard to defend himſelf concerning 
the crime laid againſt him, I confeſle, that forteirure in abſence 
is allowed per extravae. Henrici ſeptimi (and it is well called 
an extravagant Conſtitation') butthat is accompred'no part of 
thecivil Law; and'if we follow'its model, we ought to allow 
forteiture in abſence in all points of Treaſon, as this doth, and 
even that- Conſtitution acknowledges, that this was not al- 
lowed by:the Romans, and it it had , this Conſtitution had 
been unneceſlar, as it is now unreaſonable, And I remember, 
that App, Alex, in his third Book of the civil Warrs , relates 
an. eloquent- Harrapgue made by Lxcivs Piſo , in favous of 

| Antonins, 
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Antonius, maintaining , that no perſon who is abſent could be 
condemned, though upon probation, which was accordingly 
' found by the Roman Senate, And though our Parliaments 
aſe co proceed againſt abſents, in caſe of Treaſon, yer , thac 
is ſo ſeldom, and ſolemaly done, that there is little dt to 
the Pannals, and every man hath ſtill ſome friends in fo great 
2number , who may defend him , nor is- it probable that the 
Parliament,who are the great Curators of theCommon-wealth, 
and who are ſo much entruſted by us, as to have repoſed upon 
them the Legiſlative Power , will prejudge any privat party g 
remembering it may be their caſe one day , which is now the 
Pannals:and that being a ſupream Court,is not ſtinted to follow 
a probation which is ſuſpeR , though privat Aſſize:s might, 
for ftearof an Aſſize of etror , which makesa vaſt difference and 
diſparity of reaſon, 

Let us then ( My Lord) conſult , the intereſt of our Poſteri- 
ty , which is a generous kind of (elt-defence : for the Italian 
proverb obſerves well, that it is better to liveinCountries which 
are barren, then in Countries where there are rigid Laws, Let 
us guard againſt what is cruel , as we wiſh what is juſt ; and ler 
us lawfully be carefull now of theſe our Lives , and For- 
tunes, of which we have been too often unneceſſarily anxious, 
God himſelf would not condemne Adam, till he heard him, 
and though he knew the fins of Sodom , and Gomorrah , he 
would not pronunce ſentence againſt them , till he went down 
and ſaw their abominations, Let nsnot then make ſnares in 
place of Laws, and whileſt we ſtady only to puniſh ſuch as 
are Traitors, let us not hazard the Innocence of ſuch as ar 


"Loyal Subje&s. | 


The learned reaſons adduc'd for this Overture , and the opinion 
of the Seſsion, prevail'd againſt this Diſcourſe , and the Parlta- 
ment did ordain ,' that abſents' might bt proceeded againſt in the 
Fuſtice-court, for publick riſing in Armes, ' G 
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For the late Marquels.of Argyl, immediatly 
before-his Cafe was adviſed. | 
XV, PLEADING, 
Whether paſsive complyance in publick Rebellions , be puniſhable 
| | as Treaſon, 


My Lord Chancellor, | 
i Y W Wir ic may be the/lat-maisfortuge of my: Noble-Cliene, 


' that heſhould be now. abandoned to the- patronage of 10 
- weak a Pleader as I am'; whoſeuntipeneſle. both in; yeths 
? and experience, may ,, and. will take from me'thatconfidence, 
and from yout Lordſhips that reſpeRt, which were requilit in-an 
 Aﬀair-ot this import, In our formier Debate, which is now 
cloſed , we contended fromthe principles of ſtrict and municipal 
Law; buthere I ſhall endeavour to perſwade your Lordſhips, 
from-the' principles of equity, reaſon ;- conyeniency and the 
cuſtorg of Nations; which is the more proper -way of Debate 
betorea Parliament, who make Laws, but are\not tyed by 
them, and who in making Laws , conſider what is fit and* 
equitable. , and then oxrdain. what ſhall be Law and Juſtice 
and it your Lordſhips conſider ſtrict. Law. incthis caſe, it were 
in vaintor the loyaleſt SubjeRs., who liv'd in theſe three King» 
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doms during thoſe late. confuſions and/tebellions.y to defend + F 
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 hisownaQions bythatrule- for, . fince intercommuning with 


Traitors, concealing of Tieaſon, and acknowledging their Au- 
thority - are by Rrict Law, in regular times , undenyable As 
of Treafton, I am. no more to debate abſtratly my Cliencs 
Janocence as to theſe , tor who amongſt us did not thate in that 
guile? All did pay Sefle, all did raiſe Summonds in che Pro- 
re&ors name, we were all forc'd to be the idle witneffes of their 
Treaſons z and therefore, I ſhall only contend , that in ſuch 
irregular cimes as theſe were, wherein Law it ſelf was baniſhc 
with our Prince, meer compliance can amount to no crime if 
him, and that as'to this he [yes under no fingular guile , ' Eſpe- 
cially , ſeing His Majeſty has , by a Letter under His Royal 
Hand , declar'd, that he will not have His Advocat inſiſt againſt 
him , for what was done by him, or any els , preceeding the 
7exr, '2651,.( in which time he was only an<minent Aﬀor ) 
aving retired himlelf from all pablick implovm+nts undet 
Cromwels Uſurpartion , being known for nothing all that time, 
bura ſufferer ,- and being forc'd by felt preſervation ro do thoſe 
things for which he is now accuſed , which being undeny- 
ably acknowledged by all the Nation, cannot but recommend 
theſe few part'culars , which I am now to offer tor him, 
-.Complyance ( as the very word imports ) is only a paſſiye 
connivance, Et preſupponit crimen in [uo efſe hattenns con- 
ftitutum; and 'in'Law , when a multitude offend ( as in our 
caſe ) the contrivers, and ſuch as were moſt ative, . 
are, and ſhonld only be puniſh'd , detrahendum eft ſeves - 
Titati ubi multorum hominum ftragcs jacet': and theretore, 
this Noble Perſon” being acknowledged to be none of the 
firſt plotrers, nor having been fingular amongſt that vaſt * 
multitude of complyers, cannot be brought in amongſt 


- Tuch as ought to be puniſhed,” For, albeit where many may 
| tommit a ctime-, there the mulricude of offenders thould 
- | Kighten the'puniſhment ; yer, where thecrime isalready com- 
| Wired colleRively by a multitude , there the number of 


offenders 
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6ffenders takes off the guilt, and in ſuch caſes, none: ſhould 
be puniſhed ( ſaith AflieFus ) but in flagranti & recenti crimine 
(or with rid hand, as our Law terms it) dum durat crimen, nec 
fone quorundam nece _—_ poteſt ſeditio , or where the re+ 
newing of the crime is juſtly to be teared; for puniſhmenes being 
of their own nature inflited , not for what is paſt ( ſeing that 
cannot be remeeded ) but for example in the future, certainly 
where the rebellion is extinguiſhed , and needs no more be 
feared , as in our caſe, ( God be praiſed )- it were cruelty to 
puniſh ordinar complyers, Ir is remarkable-, that in the 
13.14, 15, Ads of the 5, Parliament of Queen Mary, ſuch 
Scots- men as did ride with Engliſh-men', even where her Ma- 
jeſties Authority ſtood in its integrity , are ordain'd only to be 
lyable for what skaith they did to Scots: men who ſerved the 
Country , and that they being charged , to leave aſſurance 
with Engliſh-men , and diſobeying , ſhould have no ation 
againg true Scots-men for any wrong done to them, 

If chen ſuch lenity was us'd , and ſuch commiſeration extend- 
ed, to ſuchas were involved in a publick oppoſition to law- 
full and ſtanding Authority, and in a compliance with the Eng- 
liſh, who were at that time, born and ſworn enemies both 
to this Crown, and Countrey z what may ſuch expe as com- 
plyed only when no viſible Authority was able to protec ſuch, 
oe were torc'd to comply , not out of any defign to defend 
Uſurpation , but rather out of a deſign to preſerve themſelves 
for doing His Majeſty furder ſervice? And as in the Body-naty- 
ral, the ordinar rules of Phyfick take no place, when there is 
a violent and univerſal conflagration of Humors , ſo the ordinar 
rules of Law ſhould have as little place in the Body-politick, 
whena whole Nation bave run themſelyes head-long into/a 
common diſtration. To which purpoſe I cannot bur repreſent 
to your Lordſhip, that excellent Law , made in the Reiggof 
Hezrry the ſeventh of England , and with conſent of that &x- 
*cellenc Prince, wherein it was enacted, That no SubjeR b_ 
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beguilty of Treaſon, for obeying one who was called King, 
though known to be an Uſurper , becauſe the people do there 
not rebel], bur ſubmit, 

Neceſsity may likewiſe be adduc'd for extenuating this com- 
plyance, which is therefore ſaid to haveno Law, becauſe it is 
pun;ſhed by none;without complying at that time,no man could 
entettain his dear Wife , or (weet Children , this only kept 
men from ſtaiving , by ir only men could preſerve their 
ancient Eſtates , and ſatisfie their Debts, which in honour 
and conſcience they were bound to pay, and without it, ſo emi- 
nent a Perſon-as the Marqueſs of Argy/, and fo much eyed by 
theſe rebells , could not otherwiſe ſecure his life againſt the 
ſnares were dayly laid for it, and ſo this complyance did in effe&t 
reſolve in a (elt-defence , which inculpata tutela, ſeing it can 
exempt a man from murder , and theſe other crimes that are 
contrair to the Law of Nature, it ſhould much more defend 
2oainſt the crime of Treaſon, which is only puniſhed , becauſe 
it is deſtiuctive to the government of our Superiours , and 
Statutes of our Country ; and ſince crimes are only puniſhable, 
becauſe they deſtroy Society and Commerce , Ta can this 
complyance be puniſhed, which was neceſlar for both theſe £ 

Mans will is naturilly fo frail , and man becauſe of that frailty 
ſo miſerable a creature, that to puniſh even where his will is 
ſtraight , were to add affliction to the affli ted, the want of this: 
will defend mad men againſt paricide, and the degrees of this dis 
ſtinguiſheth laughter from murder, and in the ARs ot Parlia- 
ment whereupon the Lybel as ro compliance is founded, it is re- 
quiſite, that the compliance be voluntar, thus inthe 37 AR, 2, 
Parliament, 7a, 1, Ic is ſtatute, that no man will/nlly receipt Re- 
bels, and by the 205, AR, 14, Par, Fa, 6, theſe who apprehend 
not ſuch as miſ-repreſent the King , areas guilty as the Leaſing- 
makers, if it be in their power to apprehend them', as the At 
"very wel! adds, Likeas, by the 144, AR, 12.Par, Fa, 6, The 
: Lieges are only Prohibited co intercommune with ſuch Trai- 
" tors 
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tors as they might crub ;.for that At, as it fotbids all; Com- 
nerce with Rebels ;- So.it commands all the Subjects to adyer- 
tiſe His Aajeſty of their Reſidence, and to2pprehend them 
kereng- bo isclear , that this laſt A is only to haye V igour, 
when the Authority of the Soveraign Rands,in force , & per 
argumentum 4 contrario ſ[en{u., (eems toexcuſe ſuch. as ſubmit to 
Traitors, when there is either aoching tobe advertiſed, or when 
Advertiſments of 'that nature, are: either impreſtable, or ac 
leaſt unprofitable, as in our late troubles, at which time, the re» 
ſidence of theſe Rebels was notour, and all correſpondence be- 
twixt the King and His People , was daily betrayed and inter- 
cepted, Conlonant to which, is that excellent Law, /, 2, f. 
de Receptatoribus , where it 1s ſaid , that Tdeo puniuntur res 
ceptatores , quia cum | pes) potuerunt dimiſerunt : and 
Bald, ad |, delidtis, ft, de noxal, ad, is moſt expreſſe, that 
receptans rebelles , non voluntarie , ſed coafte,quia ſunt plures re- 
belles ſimul : & es expellere non poteſt ſine ſuo perienlo, non pu- 
nitur aliqua pena, Thus likewiſe in the Statutes of King Wi/- 
liam, cap.7- $, 2, it is (aid , Pro poſſe ſuo malefattores ad juſti- 
tiam adducent, & pro poſſe ſuo Fuſtitiarios terre manu tenebunt, 
And$,5, it is ordain'd, 2u9d magiſtratus pro poſſe ſuo auxiliantes 
erunt domino regiad inquirendum malefattores, & ad vindittam 
de illis capieydam, By all which it is clear, thac not only ſhould 
complyance be voluntar before it becrimina], but that likewiſe it 
muſt bea complyance againſt lawtull Authority, able to protet 
ſuch as reyolt trom it,, Iremember in an»o,1635.Fames Gordoun 
being challenged for correſponding with Alexander Leith, and 
Nathaniel Gordoun , declared Traitors for burning the Houſe of 
Frendraught, they were aſſoylzied, becauſe the intercommuning 
challenged was not lybell'd to have been voluntar, and there» 
after the Aſſize who affoilzied them, having been purſued for 
wilfull error for abſolving as ſaid 1s, they were likewiſe abſolved 
from that Proceſs of error, in the which Procels, that ſame argu- 
ment was urg'd, but not {o ſtrong in point of tact as in our caſe ; 
an 
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and becaufe the deſign is that which differences the a&ions of 
men ( frepaom crimins diſtinguit) and (eing deſigns being the 
hid aQs ot the mind, are only gueſſed at by the concomitant and 
exterior circumſtances, I fhalt only intreat your Lordſhip to 
conſider theſe few preſumprions , which being joyned , may in 
my apprehenſion , vindicat this Noble Perſon from the deſign 
of voluntar complyance, r, He is deſcended from a ſtock of 
of Predeceſſors, whoſe blood hath preſcribed by an immemorial 
poſſeſſion , the title of eminent Loyalty , and that ſame Law 
which preſumes, that the blood and poſterity of Traitors is 
infected with adefire to revenge the juſt death of their Pre- 
deceſſors , and an inclination to propagate their crimes, doth 

likewiſe preſume Loyalty and a defire to be thanktull, in the 
the children of ſuch as have received great favours, and per- 

formed great ſervices, to ſuch as have been the Benetacors, 
2. Theſe with whom he is ſaid ro comply, were known and 
avowed entmies toNobility, had quite exterminated in England, 
and begun to exterminat in Scot/and,all memory ofNobility,and 
badges of Honour z ſo that in this complyance , he muſt be 
thought to have plotted againſt his own intereſt : nor can I ſee 

what advantage he could expe from a Common-weath, which 

valued.;; nor preferr'd none but Souldiers, a Trade , which 

ſuited neither with his breeding, nor years, 3, They were 

enemies to Presbyterian Government , of which he has alwayes 

ſhewed himſelf ſo tenacious , and of all Governments they did 

moſt abominat that one, for which he had expoſed himſelf to fo 

many hazards, 4, That Ufſurper had never oblieged him 

neither by edt | nor complement, 5, He was (worn their 

enemy both in Parliament and Councel, and charity as well as 

Law, preſumes againſt perjury, 6, He was purſued by them 

moſt unjuſtly, both at Councel of War , and elſewhere, and 

was known to have been hated extreamly by their Commander 

n chief,for complyance with whom he is now challenged: By all 


which it is moſt improbable, that his Lordſhip would have 
Z linked 
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linked himſe]f with that abominable crew of miſcreants, by 
whom he might loſſe much, bac gain nothing, 

His Majeſty hath recommended this caſe to be judg'd by 
your Lordſhips, whom He knew the iniquiey of theſe times did 
( though without any cordial aſſent C___ in the ame guile, 
and albeit it were a guilt., there will be hardly any found co caſt 
the firſt Stone at him; and His Majeſty hath not delivered him 
up co be proceeded againſt,eill by His Act of Indempaity (grant- 
ed even to ſuch as were eminenely-engaged in the contrivance 
and execution of the moſt horrid plots,thatwere perpetrat againſt 
him) He had firſt caſt a copy to yourLordſhips of that meek pro. 
cedure which he allowes,and nor till he had (even notwithſtand- 
ing of their compliance) preferr'd ſome to be Councellours, fome 
to Titles of Honour, and many to employments of great Truſt, 
And were it not unjaſt, that he ſhould ſuffer for acts of Frailty, 
when the Ring-leaders, and malicious plotcers paſs unpuniſhed? 
And were it not unkindne(s to our Countrey,to have it though 
that we had SubjeQs who deſerved worſe, then Lambert, Lintil, 
and others * I hall to all thisadd , that the guilt charg'd upon 
this Noble Perſan,is ſuch as was thought prudence in thoſe who 
were moſt Loyal , and this complyance was (o cuſtomnaty, 
and ſo univerſal,that it was thought no more a Crime, thbh the 
living inScotland was Criminal: yhereas in Law ,qui ſequitur commu» 
nem ertorem, non delinquit, & conſuctudo facit attum de [ua na- 
tura punibilem impunibilem, & excuſat a pena ordinaria,& extra 
ordinaria, Farin, Queſt 85 de pen.temperandis Cuſtom isa ſecond 
Nacure, and example a ſecond Law , -arid hewho obeys them, 
obeys quaſi legem nature , & patrie : and in all civil Wars and 
uproars, eſpecially where ſuch have laſted tor a confiderable 
time, aS in Portugal, Fravce, Germany , &c, none have been 
puniſhed for mingling with the multitude, it they did not per- 
vert them, And'if we conſult the Ancients , po juſtice _ 
Equity were not yet oppreſt by intereſt, an gn, we wilt 
hgnd, that Fa/iew the Emperor having only puniſhed the _ 
rebells, 
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tebells , reſidus omnes abierunt innoxii , quos in certaminum 
rabiem nece[sitas ecerat, non voluntas, And Themiſtius praiſes 
Palens the Emperor , becauſe non pexs dignos exiſtimavit, qui 
bellum non ſuaserunt, [ed qui abrepti ſunt a morum impetu , & 
qui ſuccubuerunt ei qui jam rerum potiri videbatur, And Foſeph, 
/jb,s.tells us, that in ſuch univerſal rebellions, Tits uſed only to 
puniſh the ring-leaders, »num criminis ducem punichat reipſa, 
multitudinem vero, ſola verborum increpatione, ſeditionum conci- 
tatores, & duces fattionum dicuntar, 1. 16, if, quando appell, 

It is likewiſe univerſally received by the Law of Nations, 
that ſuch as ſubmit atter univerſal rebellions , either upon con- 
ditions, or who ha themſelves in the mercy of their Magiſtrats, 
(as Grotins doth moſt wiſely obſerve, /ib, 3, cap, 11,) are ſtill 
ſecure, and theretore, {ince the Marqueſs did immediatly upon 
His Majeſties return, go-to Court, to attend His Majeſty 
amongſt his other loyal Subjects, judging from the diats of 
his own conſcience, that he was in the ſame caſe with your 
Lordſhips his preſent Judges, it were ſtrange that he ſhould fall» 
when others are in great multitudes pardoned, who fled our 
of a conſciouſnels to their own guilt, eſpecially fince he offered 
to prove, that he teſtified to many hundreds during His Maje- 
ſties abſence , a deep ſenſe of that misfortune, and an abſolute 
averſion from that preſent Uſurpation z and that heaffiſted His 
Majeſties triends, both with money and advice: And who would 
think, that in equity he ought to dye, by theſe whom he wiſh'd 
reſtor'd,and for which reſtoration, he prayed daily in his Family ; 
and die for complying with thoſe , whoſe ruine he beg'd daily 
upon his knees? And though he did not joyn with ſome who 
were Commiſſionated by His Majeſty , 'yet that proceeded nor 
in him, more then in others, from any unkindaefle to the Cauſe 
which he alwayes allowed, as can be prov'd both by themſelves 
and others , but from a perſwaſionhe had,, that ſuch courſesas, 
they took , would ruine the deſign which was propoſed ; and 
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any thing he did in oppolition.to them,was to defend himſel{and 
his poor Countrey, againſt injuries, which were deſigned againſt 
him upon privat quarrels, as he fill offered co prove, It we 
conſider that ſame intereſt of Nations, for which Treaſon is 
puniſhable , we will find it unfic to puniſh ordinar complyers 
after a tumult is quiered , for it every man that were inyoly'd 
in the guilt , did think thathe were puniſhable, all would be 
forc'd pertinacioufly to continue the rebellion they had begun, 
and to expe from ſuccefle only, that impunity which che Law 
denyed : and thus your Lordſhips ſhould make all future re- 
bellions to be both cruel, and perpetual. | 
F come now to the Probation adduced by His Majeſties Ad- 
vocat, for proving this compliance, and in order thereto , I ſhall 
lay before yourLordſhips thele following conftderations; r,T hat 
the weaker the Relevancy is, the Probation ſhou!d be proportio- 
nably the ſtronger , gravatus in wno,levandus in alio, 2, That 
in Criminals , Probation ſhould be very convincing, 3, The 
more illuſtrious the Pannel is , the proot ſhould be ſo mach the 
more pungent, becauſe the Law preſumes Noble Perſons leſs 
inclin'd zo commit Crimes then others, 4, Where there is no 
penury of Witneſſes , probation ſhould be ſo much the clearer, 
becauſe the Law preſumes that all is known , which can be 
known : but ſoit is in this caſe, ſixty Witneſſes have been led 
( albeit our Law allowes only 25 in Criminals ) and a long time 
hath been taken, and many invitations given to all perſons, in all 
corners, to come and depone, and it is believed by moſt of theſe 
filly perſons, that 1t will be moſt acceptable to His Majeſty, and 
may procurea reward to themſelves , that they depone againſt 
his Lordſhip, which remembers me of theſe ſlaves in Fuvenal, 
whoat Sejanss tall, invited one another to offer Indignities to 
is dead body, Dum jacet in ripa calcemus Ceſaris hoſtem, 5,The 
Law requires in theſe attrocious Crimes , witneſſes omni excep- 
| Koni majores,and theſe are in Law expon'd to be fuchas = jony 
| ou 


(151 ) 
loufie of the greateſt enemy needs not ſuſpet z *whereas moſt of 
all che Witneſſes adduced, are either the ſervants of ſuch as have 
been debarred themſelves from witneſſing, for tear of partia- 
lity , or: the Ulſurpers Souldiers, who have o oft foreſworn 
ſolemaly their alledgeance to their Prince , that no Judge can 
rely upon their depoſitions;for it is preſumable, that ſemel perju- 
r#s, will be ſemper perjurus: and albeit His Majeſty, by His In- 
dempniry, hath vail'd their-Crimes,yer Hehath nor taken them 
away , as isclear, per 1, fin, C. de generali abolitione; the ex- 
cellenc words run thus, 1»delgentia ( Patres conſcripti ) quos 
liber at notat nec infamiam crimints tollit,ſed pene gratiam facity 
' whence I argue, that infamous perfons cannot be Witneſſes, but 
ſo it is, that perjured perfons(mon abſtante amneſtia & remiſſione) 
are intamous by the foreſaid Law; the Crimina! Regiſters like- 
wiſetells us, that one who had been condemned for forging of 
falſe Writes, was refuſed to be received as a Witnels in Fren- 
draughts Procels, albeir he had obtained a Remiffion ; and cer- 
tainly, Perjury in the crime of Treaſon(whereof cheſeSoudiers are 
ouilty) isa more odious Crime , then that of forging of falſe 
Writes, 6. I hope your Lordſhips will confider, that moſt of 
what theſe Witneſles have deponed , are Speeches, which the 
beſt of men may have torgor, after ſo long a time, and in a time 
when both men and manners have been much contounded,by the 
ſtrangeneſs and number of interveening accidents : moſt of theſe 
Witneſſes have deponed upon that which fell under ſenſe , and 
ſo have acted rather the parts of Judges, then Witneſſes, Thus 
ſome depones, that theMarqueſs's Boats did bring the Engliſh u 
Lochfine , and that they could not have got up without his aſ- 
ſiſtance, which laſt _ it is negatiye,ſo is an act of the judge- 
ment,and not the objed of any exterior ſenſe, and they preſume 
they had an order from the Marqueſs,becauſe elſe they durſt nor 
have gone, and is not this to imagine, and not to depone © 
7-Moſt of them are perſons,whom the Dittay yes to 
Ve 
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have been wronged by the Marqueſs z, moſt of theſe poor per- 
ſons who have deponed, were to my certain knowledge, ſo con- 
founded by appeating before a Parliament, and by interroga- 
rors; that they icarce knew what to anſwer. 8, Nor any two 
of theſe numerous Witneſſes concurr in their depoſitions , all 
vary , and moſt do claſh , and are either Faccilantes , or Sin- 
eulares ; neither can the depoſition of one Wirneſſe, as to one 
particular circumſtance of a Crime , and the depofition of ano. 
ther as to another, be joyn'd for making up a clear Probation, tor 
there the Judge is certified of neither of theſe circumſtances, ſee« 
ing oneWiitnels is none, whereas proving witneſſes ſhould be con: 
zeſtes ; and if a Pannel were accuſed of moe Crimes in one Lybel, 
' the depoſicion of one Witneſs to prove one, and of another to 
prove another of theſe Crimes, would not prove the Lybel ; ſo 
neither can the fingular depoſition of two witneſſes upon dif« 
ferent points, prove one crime, Such ſpelling is not lawtull 
in probation, and this is that which che Doctors call ſingulari- 
tas diverſificativa, which in Law hinders conjun@ion #x pro- 
bationibus,as well as ſingularitas obſtitativa, Alexand.confil. 13, 
Hippol. in ſua praxi, $, diligenter num, 149. Farin, trat#, de 
oppoſ. contraditts, teſtium, 9, The Law makes a difference, 
as to the probation betwixt Perduellion, or' open Treaſon, 
in which they require moſt "—_— probation , and in 
conſpiracies or occult crimes , in which the rigour of pro- 
bation is remitted , becauſe the poſſibility of proving is much 
reſtrited , in reſpe& of the clandeſtineſſe wherewith fach 
Confpirationsare. managed; and therefore, ſeing in this cafe 
the acts to be prov'd were committed publickly , ſuch as joyn- 
ing in. open hoſtility with che Uſurpers, afſiſting at their 
Proclamations , levying Forces againſt His Majeſties Ge- 
nerals., Certainly = robation ſhould be moſt illative of 
what is alledged,, and the provers ſhould be omni exceptione 
majores, I muſt tell you my Lords, that ſome have been o- | 
| unju 
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anjuſt to-you , 25' to-fear, thac' though the probation be nat 
concluding, that yet ye will believe, to the great difadyant 

of my Noble Client, the unſure depofition of that as foul, 
as wyde- mouthed witneſle , pablick brute and common. fame, 
which as it is more unſtable then water,ſfo like water it tepreſents 
the ſtraighteſt objeds as crooked to our ſenſe; and thit others 
of you retain ſtill ſome of the old prejudices which vur civjl 
and inteſtine diſcords, did raife in you againſt fiim , during 
theſe late troubles: but T hope, generoſity and conſcience 
will eaſily reſtrain ſuch unwatrrantcable principles , in perſons 
who are by Birth, or Ele&tion , worthy to be (upream Judges 
of the Kingdom of Scotland. lt is unmanly to deſtroy your enemy 
unarmed , but unchriſtizn when you repreſent Gop as Judges; 
for then you endeavour to make him a murderer, and in m 
judgment, he revenges himſelt bur meanly , who to ruine his 
enemy, deſtroyes his own Soul, and raſhes his Honour, 

My Lords, as Law oblieges you to abſolve this noble Perſon, 
ſo your intereſt ſhould perſwade you to it, What is now in- 
tented againſt him , may be intended againſt you, and your 
Sentence will make that a crime in all complyers, which was be- 
fore but an error and a frailty ; your Royal Maſter may with 
our Saviour then ſay to you, Thou cruel ſervant, 1 will condemn 
thee out of thine own mouth : Or, it your Lordſhips be pardon'd, 
he may ſay to you as his Maſter ſaid to the other, Sure I did 
pardon thee, why waſt thou ſo cruel to thy fellew ſervant? Bur, 
not only may this prove a ſnare to your Lordſhips, but to your 
Poſterity, Who in this Kingdom can ſleep ſecurely this night, 
if this Noble Perſon be condemned for a complyance, 4ince the 
AQ of Indempnity is not yet paſt £ And albeit His Majeſties 
clemency be unparallel'd , yet it is hard to have our Lives hung 
at a may-be,and whilſt we have a Sentence-condemnator ſtanding 
againſt us. Phalaris was burnt in his own Bull : and it is re- 
markable, that he who firſt brought in the Maiden, did himſelf 
ſuffer by it, I - 


(184) T 
I do therefore humbly . beg , that fince this Proceſs was in: | 
tented npon Informations given toHis Majeſty,ot the Marqueſs's 
'being very. extraordinarily ave for the Uſurpers , that your 
Lordſhips would tranſmit the Proceſs as it now ſtands to His 
Majeſty, that thereby he may have 2 fair occaſion to give a ge- 
nerous teſtimony of his clemency . that the people may be ſe- 
cured againſt all: jealoufies and fears, and that your Lordſhips 
may be reſcued from ſo invidious a tryal, | 
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though I think them nor numerous ; and though I believe 

that ſome are ſuffer d by providence, to the end that the 
being of Spirits may not be deny'd; Yet I cannot think, that 
our Saviour, who came to diſpoſſeſle the devil , who wrought 
moe Miracles in his own time , upon poſſeft perſons, then upon 
any elſe, at whoſe firſt appearances the oracles grew dumb, 
{ and all the devils forſook their temples; and who promiſed, 
John 12, that the Princes of this World was now to be calt 
out , would yet ſuffer him to reign like a Soveraign, as our 
{abulous repreſentations would now perſwade us, 

This perſon tor whom I appear, ſtands endicted as a Witch, 
bpon ſeveral Articles , the firſt whereof is, that ſhe did lay on a 
Diſeafe upon 4, B, by uſing a Charm, 2, That the took 
it off by another, 3, That it is deponed by two penitent 
Witches , that ſhe and- they did flee as Doves to the meeting 
place of Witches, 


| Am not of their opinion,who deny that there are Witches, 
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As to the impoſing or taking off diſeaſes by Charmes, I con- 
ceive it is undenyable, that there are many diſeaſes whereof 
the Cures , as well as the Cauſes, areunknown tous; Natwe 
is very ſubtile in-irts operations, and we vety ignorant in our 
inquiries; from the conjanRion of which two, ariſes che many 
errors and miſtakes , we commit in our refleions upon the 
produRions of nature : to differ then from one another , be. - 
cauſe of theſe errors , is ſufferable, though to be regratedg 
but ro-kill. one another , becauſe we cannor' comprehend the 
reaſon of what each other do , is the effe& of a terrible diſtraQi- 
on; and if this were allow'd , the moſt Learned ſhould ſill be 
in greateſt danger , becauſe they do oftimes find myſteries 
which aſtoniſh the 1gnotant ;, and this ſhonld- give occaſion to 
the Learned to forbear deep ſearches into natural myſteries, 
Ixſt they ſhould loſs their life ingaining knowledge, and to . 
perſecute one another : for eyery Phyſatian or Machenaticigg) 
who is emulous of another; bur cannot comprehend what his | 
rival doth, would immediatly make him paſſe for a Wirard, Ttis 
natural for men to think that to be xbove the reach of Nature, 
which is abovetheirs, If this principle had raken place | 
our predecefiors , who! durſt- have us'd the Adamant'® 
certainly , nothing looks liker a Charm , or Spell, rhen"to 
ſee a Stone 'draw Iron ; and men are become now fo wile, 
as to: laugh ar rheſe who burma Biſhop, for alledging the 
World was round, ſo blindand cruel a thing is iqnorance » An 
if this principle, of believing nothing whereot we '40 nor fee 
a cauſe, were admitted, we may come to doubt, whetfter the 
coring'df the Kings Evil by the touch-ot'a Monarch , may not 
be likewiſocaltefcharming, This then being cenerally pre- 
miled ,. to curb the ever-forwartneſſe of minkind, 

It isalledged, tharthe Lybel 15snot relevant, info far as it is 
ſounded-upon my? Clients. having threatned to do her neigh» 
Hour an-evil turn, that ſhe went in to her houſe ,, and whiſpered: 
{omething into her ear , wherenpon ſhe immediatly diſtracted : 
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» | for, though threatning, when miſchief followes , hath been too 
much 1aid weight wpon by us, yer the Law hath required, 
that many particutars ſhould coneurre , ere this be fuſtained, as 
thatthe perſon who thicatned did ordinarily uſe'to threaten,and 
that miſchiet conſtantly tollowed her threatnings, mine ejus 
que Jolita eft minas exequi , that theſe threarnings appeared 
rather to bethe produd of a ſettled revenge, then' of a boiling 
and airie choller , which doth oftimes , eſpecially in women, 
occaſion very inconfiderat extravagancies, 2, It is required, 
that the threatnings were ſpecifick , as if ſhe had promiſed thar 
ſhe ſhould eauſe her diſtra@, and the diſtraRion accordingly 
followed : bur it were too lax , to afcribe every accident toa 
eneral threarning, as is clear by Dallrio,tib,5, ſet, 3, Lawyers 
kewiſe conſider, if the occaſion of the quarrel was fo great, 
{|} a mighe have provocke to fo a cruel a revenge as that which 
was takenz whereas here the occaſion was very mean, not ex- 
ceeding two pence, And though 2ll theſe do concurre, yer 
Farin. neſt, 5. num, 37. acknowledges, that theſe are not 
! ſufficient to inter the crime of Witchcraft, but only to load 
the perſon accuſed with a ſevere preſumption, or co infer an 
arbitrary puniſhment z and in the Proceſs againſt Xatharine 
Oſwald, the 11. of November, 1629, thoſe threatnings, though 
effec tollowed, were not tound ſufficient to inter Witch= 
craft, but only to be puniſhable ranquam crimen in ſuo genere, 
that is to ſay, as an unallowable and ſcandalous kind of rail- 
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"The ſecond defence againſt this Article is , that it is not res 
levant to Lybel, that the malefice was occaſioned by my 
Client, except it were condeſcended by what means it was 
eccafioned ; torin Law, when I am ſaid to have pro !uced any 
effe& , there muſt be a neceſſary contingency thewed berwixt 
what I did, and what followed , for elſe, the very looking upon 
"her might have been ſaid to have beena cauſe, and when fi-k- 

nefſes are alledged to have been occaſioned by Witches, the or- 
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dinar ſigns given, are, that the diſeaſe bein ie ſelf ſuchas cn=" | 


not be occaſioned by nature, as the vomicing up of nailes, 


es, and other extraordinar things z that the perſon male- 

ciatdo 20 inan inſtant, from one extremity to another , as 
from being extreamly weak, to be immediatly extreamly ſtrong g 
or uſe extraordinar motions , which cannot be occaſioned by. 
Nature, a$ D, Autum, in his diſcourſe of Witchcrate doth moſt 
tearnedly obſerve, But ſo it is , that neither of thoſe can be 
obſerved here, for diſtraRt.on is a very natural diſeaſe, and 
has oftimes fallen upona man in an inſtagt , eſpecially upon an 
exceſle of fear, and who knows, but this Woman, who by 
her Sex and Humour, is known to be very tearfull, might haye 
been ſo (urprized at my Clients coming into her, after the 
threatning, that this exceſle of fear might have thrown her 
into that diſtrat.on., un.!er which ſhe now labours z and yet 
my Client might have had no influence upon her as the cauſe, - 
bur as the occaſion only of this her diſtemper, 

All concluſions in criminal cafes ſhould be very clearly ins 
ferr'd, fince the crime is ſo: improbable, and che concluſion (o (e- 
vere, And therefore, Lawyetsate ot opinion, that if the interences 
be not demonſtrative, and undenyable, concluſio ſemper debet ſe- 

ui debiliorem partem, that which bur may be, may-not.be, and 
Fanrycs do conſtantly conclude , that we muſt only conclude 
that in crimes to have been done, which could not but have been 
done, And who can fay , that neceſſarily. this was done by 
her here , which could not but occaſion this DiſtaRion, and 
therefore, Perkins, cap; 6, do's aſſert, that no malefice can be a 


 ſdfficienc ground to condemn a Witch,except ſhe either confeſs 


or that it be proven. by two famous Witneſſes, that ſhe uſed 

means that might. have produc'd that effe&,, And though 

where Charms and other means expreſsly. diſcharg'd are uſed, 

theſe unlawtul means are by the Judge repute, as it. theſe means 

might have been. effeftual , i» odiamilliciti, and that rhe-uſers 

have anly them(elyves to, blame in that.caſe, who would uſe thele 
| Charms, 


« 
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Charms, Spells,and Incantations, of which che Law is jealous - 

et where none of theſe are uſed, but a ſimple whiſper, the ef- 

e& in that caſecannor be ſaid to have flow'd from it , nor do's 
any ſevere preſumption lye againſt a thing that is ordinar, And 
Bodin, lib, 4, concludes , that in capital judicio ex preſumpti 
 onibus weneficas non eſſe condemnandas , ut fi ſage deprehen- 
dantur egredientes ex ovili cum ofsibus , bufoinbus, vel alliis 
inſtramentis magicis inſtrutte licet oves ſtatim moriantur, All 
concluſions muſt be neceſlar or prefumptive z but ſo 1t is, thar 
this concluſion is not neceſlar , fince all theſe remedies mighe 
have been uſed , and yet the uſer might have been innocent : 
for, -a neceſlar conclnſion is 2 qua veritas abeſſe non prteſt z and 
if this inference be only preſumptive, 1t is as undenyable, that 
Witchcraft cannot be inferr'd trom ſach a preſumptive con- 
clufion, as is clear by Farin, queſt, 36. num. 11, Perkins, 
Bodin, and others above-cited : and it ir were otherwiſe, 
Judges might condemn upon gueſſing or malice, and ſo moe 
would be in danger to die by injuſtice, then by Witchcraft 5 
and may you not as well puniſh ſuch as ſtay bleeding by applying 
aStone , or who prevent abort:ons by girding the woman with a 
Belc, now much in taſhons And theretore it is very remarkable, 
that by the 73, AR, 9, Par, Queen Mary, Witchcraft, Sor- 
cery, Negromancy, and ficklikearts for abuſing the people, are 
only forbiden , nor can ic be ſubſumed that any Art, or exterior 
thing , whereby people uſe to be abuſed , were here uſed, and 
therefore this Article connot be ſaid to fall under the prohibiti- 
on of the Act of Parliament, 

The ſecond Articte is, that my Client did cure the aid per- 
ſon whom ſhe had formerly diſt:ated , by applying a Plantane 
leaf to theleft fide of her head; and binding a Paper to her 
Wreſt, upon which was write the name of Feſus, Which be- 
ing done by her who-was an ignorant perſon , being done to the: 
rſon who formerly diſtracted upon her whiſper, and the Cure 
ing perfected in lefle tine , then Nature uſes to take for 
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compoſing ſuch gerneral and horrid diſtempers ,” might nes 
ceſlarily inter, that this Cure was performed by Witchcraft, 
- Againſt which Article, it is alledged, that the conclufian 
here ſhould demoaſt:ac, that neceſlarily this cure was performed 
no natural cauſe, whereas the mean hereuſed, vis, the 
applying of a Plantane leaf, is a natural thing , and may cure 
in a natural way, it being known that there is nothing (0 cold 
25 a Plantane leat, and (o it might have'been very fit for cur- 
ing adiſtraRtion, which is the moſt malignant and burning ot all 
feaveriſh diſtempers, Orwho knows, but that this diſtraion 
having been occaſioned by the exceſſive fear ſhe had of my 
Clients revenge, but that how ſoon ſhe was reconciled to her,and 
that ſhe had by the ſame ſtrength of fancy which made her 
fick , conceived that ſhe wouid likewiſe reſtore her againſt that 
ſickneſle , her diſtraction might have abaited with her fear £ 
2, TheLaw-givers having puniſhed crimes, becauſe theſe crimes 
are deſtruRive to their Subjets, and Common- wealth , have 
tor the ſame reaſon only puniſhed ſuch indifferent inchantmeats, 
as did either kill men, or enſnare them to unlawfall laſts, bur 
not.thoſe Arts, where the health of man and the truics of the 
ground were ſecured, againſt diſeaſes and tempeſts, as is clear, 
Per I, 4, Cod, de Malef & Math, Eorum eſt ſcientia punienda, 
& (everiſsimis merito legibus vindicanda , qui maticis acciniti 
artibus, aut contra hominum matiti ſalutem , aut pudicos ad lis 
bidinem delexiſſe animos detegentur, nullts vero criminationibus 
implicands ſunt remedia , humanis queſita corporibus , aut 
aggreſtibus locis, ne Maturis vindemiis metuerentur imbres, aut 
wentis grandiniſque lapidatione quaterentur : innocenter adhibita 
ſuffragia, quibus units cujuſque [alus, aut exiſtimatio lederetur, 
ſed quorum proficerent attus, ne divina munera 0 labores 
hominum ſterneremur, Which Law beinga Statute made by 
Conſtantive , who was a Chriſtian Emperor , being conceived 
ia {0 deyoteterms, and inſert by Fuſtinian , who was a moſt 
Chriſtiana Prince, amongſt his owa Laws, cannot bur be a 
«tht Law 
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Law very fit to be obſerved in 2 Chriſtian Common-wealch. 
And though ic be allegded, that this Conſtitution was abrogar 
by Leo, #ov, 65, yet, it is very remarkable , that this Con- 
ſtitucion made by Teo, is not inſerc in the Bafllicks, fo that it 
ſeems it has been thereafter abrogated, 

{c is not probable, that the Devil, who is a conſtant enemy to 
mankind , would employ himſelt for their advantage z and the 
Name of Feſws being uſed , ſo much reſpe& ought to be had to 
it, that the uſer ſhuuld not be puniſhed with death , except ic 
could be clearly proved otherwiſe , that ſhe had received this 
Charm from the Devil ; in which caſe,the Anthor,and not the 
thing , occaſions the puniſhment, or elſe, it ſhe had been dif 
charged by the Church , or any Judicato:y , to uſe that Cure, 
as that which was in it ſelf dang-rousz but to burn a oor ig- 
nortant woman , who knew not that to be evil which ſhe uſed, 
were to make ignorance become Witch-craft, and our ſelves 
more criminal , then the perſon we would condemn, And all 
theſe Laws and Citations which can be bronght to prove , thac 
magical Incantationsare puniſhable by death, though imployed 
for the well-fare of mankind, muſt be interpret fo, as to relate 
only to ſome of theſe unlawful caſes above related, And I 
admire, that thoſe who inveigh ſo much againſt this Conſtity- 
tion of Conſtantine, have never taken notice,that theſe Charms 
are only allowed,even for the welltare of man and beaſt #bi ſunt 
innocenter adhibita ſuffragia, where devotion was uſed, though 
ertoniouſly,as in this caſe, And we know,that a whole Family 

in Spain pretend to be able to cure Diſeaſes by the toutch , as 
being deſcended from St, Katharine , and are therefore called, 
Saludadores z and that another Family in France, who alledge 
they are deſcended from St Hubert, do cure {uch as are bitten by 
mad Dogs , and yet neither of theſe are puniſhed by any Law, 
ſince they aſcribe their Cures to Devotion : And there are bur 
few men who have travelled any where, but uſe ſome Charm 
orother,out of innocence or railery z. and to-burn theſe, or the 
common 
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common people, who think they may follow their example: 
were anact of great cruelty, And fince the Croſs is all 


| by the Canoniſts ro be applyed to any part of the body , per, 


. #on licet, 26, queſt, I ſee not why the Name of Feſus may 
not be applyed, in the ſame _ Nor can I think thar the 
Devil would allow theuſing of that ſacred Name at which he 
is forc'd to tremble,and by the very naming whereof, all Eccle- 
fiaſtick Hiſtories tell us, that the Devil has been diſpoſſeſt, and 
therefore, Ghirland, de ſortil, num, 23. gives it as a general 
rule, that ubi alia nomina ignota ultra Dei nomina inveniuntar, 
tunc ſuperſtitio[a dici poſſunt & ita puniri, Caſſiodorns relates, 
that multis efficax remedium fuit , trina recitatio verſiculi, 
Plal, 115, dirupiſti vincula mea, &c, and Bartholings in his 
Anatomy , detends, that theſe Verſes repeated with a loud 
voice in the ear of one affeted with the Epilepſie , will cure 
him 
Gaſpar fert mirham, thus Melchior, Balthaſar aurum, 

Her tria qui ſecum portabit nomina regum, 

Solvitur a morbo , Chriſt: pietate caduco, 
And though ſome have diſallowed even pious Sentences , or 
Names, when joyned to ſuperſtitious circumſtances,as when th 
areonly to be writ upon Parchment, and cut too in {ucha figure, 
or bound by ſo many threeds only, yet to condemn the uſers 
as Witches , when they are uſed ſimply, as here, ſeems to 
be the other extream, 

In things that are abſtruſe and dubious, the Law ſhould Rill 
favour that which tends to the good of the Common- wealth : 
yea, and though it ſometimes may puniſh Charms , when 
uſed to the diſadyantage of men, though it know them not 
' £ertainly to be unlawlull, yer, it doth not follow, that it 
ſhould pun:ſh that which may tend to their advantage, except 
they know it to be certainly unlawfull, And though our A& 
of Parliament puniſhes ſuch as ſeek help by unlawtull meanes 


of Sorcerers , or Necromancers , yet they muſt firſt be prov'd |. 
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ecromancers, who make 3 grade of abuſing 


i 0 be Sorcerers, 9 


FP 
the people , as that Statute ſayes, which .cannoe, be drawaoar 
"lt TS Jobloas Curenſed in on caſe, gl "ys ho remka 
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of natural means ; ah a ak though Dzamaend was birne 
154 Wixch ,, albeit he had never commuted any malefice ,>bur 
had only cured ſuch ap were diſeaſed, yer hayingsia-a.1l 
Tacantations, which, had ng, relation ar. all,to,;Devogiony| and 
having continued that trade, albeit he was exprefly.diſcharged, 
his caſe was yery far different, from, this , and. deſerved a far 
more ſeyere puniſhment, . The ſame may be likewiſe anſwered 
to the condemnatory Sentence gronunceg againſt Fohn: Burgh, 
who was convicted of Witchcraft in auno,1643. for-pretending 
to cure all diſeaſes, by.chrowing into water ag unequal number 
of pieces of Mony, and ſprinkling che patients with the water , 
ſo that it may be juſtly ſaid , that theſe died rather for bein 
publick cheats & falſarij., then tor heing Witches, % 
veneficr, Upon, which accgunt ors Paylzana alle is puniſhable, by 
which ſome Cheats pretend .co-Gure i difeaſes, by Spells and 
ious CharaQers, revealed (as they pretend) to S. Paul, when 
be was carryed up tq the third heavens z for , here the 
foundation makes the cures known to-be. cheats; 

T1 might likewiſe alledge here, that ic is} againſt the \confeſt 
principles of all Criminaliſts, chat #»4 veu4fica now poteſt eſſe 
ligans of {oyvent in coder morbo , canngt both pur on, and 
akeoff a diſeaſe; for, it ſeems that the Devil thinks, thar ic 
we:& r00 much to beſtow ſuch favqurs ppon one of his tavourits, 
ſothithe is juſterx qchoſ wha aff, plurality of Benefices, 
or elſe he thinks it would leſſen.toq much the: eſteem 'ot-rhoſe 


faculties , if one could exetce both y or e}(e it is not probable, 
that ſhe who had the malice.to lay on the diſeaſe , would con- 
deſcend to ſerve in the taking it off, Bur however, 1 fiad 
much weight hath been laid ypon.chis principle\,.. by'thoſewho» 
did debare Margaret Hecchiſogs 2roxelss: apdſp Je. have ins 
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- Phe thitd Article of my Clients endiQment is , that ir is. 


,poned by twodying ind penicenc Witches, 'that the flew like 
Leer rh gb their meeting places,” IT 

\-:/Fhis'Articte ſeems ro me very ridiculots; for I. mighe de- 
ate, *char che [Devil cannor catry Witches bodily, as Zather, 
Melanchton, Altiat\Y airss and others affert,becauſe it ivnot pro- 


bable/-chit God would allow him thepermiſsion"con'tancly to 4 


work thitewitaele;in ary pertotn ro x pablich place, where | 
Ss Name, a 


they joyniin laſpheming His Name, and ſcorning His Church, 
Nor is16proper'&tther,” co the nature of heavy Bodies to flee 
in the air, nor ro Devils who ateſpirics, and have no armes , nor 
other: means of carrying their Bodies > but 1 may confidently 
aflere; 'thyrihe. cannot tranform a womin, into the ſhape of 4 
Dove chit being impoſſible ; for how can the Soul of Wo- 
man inform ahd'a@mer the body of a Dove, theſe requiring 
diverſe Organs, - and adminiſtrations , and to believe (uch cranl. 
mutations5 exprffly declared Herefie by the CanonLaw,and to 
deſerve exe6mmunication,cap, Fpiſcopi, 26, queſt. 5. and is con- 
dewnedtiy St, Auguſtin, lib, 18, de civit. Der, delrio (1b, 2. queſt, 
18.Girland, $. 7. and though the Scripture cells us; that Nebw+ 
ehadnazor was transformed from a man to a beaſt by God, yetit 
follows not that the Devil” hath thar power, or as ſame Di- 
vines aſſert; hedid bur walk, teed\, and'cry. like a; beaſt; and. 
had brarfh thoughts, 465 65a 1 

We moſt then conchade, that theſe confelsions of Witches, whig' 
affirm, that'they have been transformed into beaſts, is but 'an 
iuſton of the fancy, 'wroughr by the Devil upon their melan- 
chotybrains ;"whilſtthey fCeep, and this we' may the rather 
believe; becauſe it harh beert ofr ſeen!” rhat ſome of theſe cons 
teffors were Teen ro be lying ſil inthe room when they awak'd, 
and rold where, and in what ſhapes they had trave!Pd many 
miles |: , Nor is this illufion -nmpofſible ro be effecuat- 


the tumours, fince- melancholly' doth ' ordinarily perf 


ed'/by=the Devil*,' who -ean imitare *narure , and core 


| 


(195 ) 
men , tharthey are:'Wolves ('Liranthrop;) Dogs ,/ and' dthet” 
caſts, ps 8 91QH 
F Sinze then theſe-contefſions are but the: effecs df miclinclio- 
ly.,--it follows neceſſarily ,'that the depoſitions of theſe two 
Witches amounts to no more, bur that they dreamed that my 
Client was there : and wete-it:.not a horrid ching; 'to'condemn 
innocent perſons upon meer dreams, as is concluded- by F#an[. 
Pontan, trad? , de lamiis, cap.'1, num, 57, Sunt illaſe, ergo 
non eſt tandum ipſorum conferfrnibus : confeſcio enim hec d:ficit 
gw. prixcipiis, & eft contra naturam,C& ita imposfibilis, I con- 
fels, that ſuch confeſſions may be a ground «to condeinn the 
conteſlors., becauſe though they were not actually where they 
dream'd, at theſe meetings; . ver it infers that they had a deſire 
to be there, and conſented ro the Worſhip, and believed that 
eransformation to have been in the Devils power , bur all theſe 
are but perſonal guilrs in the conteſfors, and cannot reach others. 
And befdes this,it is very clear, that the depoſitions even of con- 
tefſing and penicene Witches, areno'conclading probation, for 
they are ſocie criminis, and (uchare not to be believed, they are 
intamous perſons , and ſuch ought not ro be believed , and they 
can give no ſufficient casf: ſcrentie and reaſon of thetr' knows 
ledge, the want of which doth in Law enervat the depoſition of 
2 Witneſs: and with us, the depoſitions'of dying Witches were 
repell'd, in the caſe of 4liſon Folly, pen, O87, 1596. ' 
Divines, whole puniſhments reach no furder then Ecclefiaſtick 
cenſure, my puniſh not only certain guilt, but ſcandal;yer Law- 
yers, being to india ſo ſevere a puniſhment as'Burning, and loſs 
of all their moveable Eſtate , ſhoald not puniſh but what they 
know infallibly to be a real guile , nor ſhould they puniſh thar 
guilt, till it be convinciagly-prov'd, For, though this woman 
were Sgilty, petit ſhebeſo, ſhe will ſuffer by the ſting of her 


conſcience here , and will be reſery'd for a greater fire hereafter, 
then you can ordain for her 4, whereas ifſhe be innocent; you: 
ſentence cannot be —_ AY ſhould you take pains ro 
TE 2 aug 


world? 2, Boks Ls | 
Nor doth che, Civil Law 'puniſh:alwiſe whar! Divines con- 


dema g- tor chus, though itbe murder .by the Divine Law.ty- - 
kill,a,Wite $akenvin the at of jerry 0: yet the':Civil Law 


allowes.ie.-, gndtioogh:itbe unlawful by that Law to chear 
ont, Neighbour ja buying or, (efting\, yet the Civil Law allowes 
all (ych,bargaigg:excepehe cheat amaunt to+the valae of the 
half, ' Thus; .chr.one of the LawsreſpeRting mainly the 

of Souls, and the-other the good of -Commerce, as: they have 


different,ends, {o they rake different: meaſures , and the:efore- 


it.is , that; politick Laws, have allowed cures even” by - ſaf- 
pected means4.;Which principle is alſo allowed by Bartol, Satire, 


Az9: and otherSgrd driF.1, 4. and even according torhe principles. 


laid dowaby Divines, except:there were a pation prov d ;" or 


confelt, all. remedies ſhould tatherbe aſcribed to nature ;'chen. 


ro Waitchciatty: '9 | 


Conkider how. much -tfancy does influence ordinar Judges- 


in the craal of this crime, tor none now labour. under: any extra- 


ordinar,Diſea(e, bur ic is inſtandydaid co come by-Wurch-craft, . 


and thenthe next,old defo:m'd orveniyed woman !is preſently 
charged \with ie 4; tram this ariſerh a-contufed noiſe'of her gaile, 
called 4;ffamrio by: Lawyers, who make ita ground for ſeizure, 
upon which ſhe bemgapprehended is impriſoned, ſtarved, kepr 
from ſteep, ' and: 0it times: rortured: : To free themſelves from 
which, they muſt coafe(s, and having confeſt, imagine they dare 
not thereatter retreat. And then Judges allow themſelves too 
much liberty, in condemning ſuc) as are accuſed of this crime, 
becauſe they conclude they cannot be fevere enough to the ene- 
mies of Govzand Aflifers are affraid to ſuffer ſach to eſcape as are 
remigred to them, leſt they let looſe ag-enraged Wizard in their 
ined And thus poor Innocents die in multitudes by 
an-unyorthy Martyredom, and Burning comes in faſhion , u 
which account 1 cannot but recommend to your Lordſhips ſeri 
ous 


angment the number of che- Devils ſervant in rhe eyes of the- 
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ons confideration, that excellent paſſage of a Learned Lawyer; 
Baldwinus , ad $ Item lex Cornelia jnſtit : de publ, jad, Sed 
aviss, & ab hominis ingenio magis aliens met hoc malum, 
eo major adhibends eſt cantio, ne quis ejus prettxtu ab adverſariis 
remere obruatur,facile enim hic quid vis confiugerepoteſt ingenioſa 
ſimultas, ut & multitudinem credulam ſtatim emoviat, & judices 
irritet ad verſus eum quem cam demonibus rem habere mentietar, 

Ante annes ſexaginta, ſenſit infelix noſtra patria,magne ſuo mas 

lo, hujuſce generis calumniis , magna erat Waldentium mentio, 

quos adverſarii jattabant neſcio quid commertii habere cum innu- 

meris ſpiritibus , hujus criminis pratextu optimi quique ſtatim 

opprimebantur, - tandem [enatus hut tr cogni ta, vidit - 
meras eſſe ſycophantias & infelices reos liberavit, 
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For Titins, accuſed before the Secret Coun- 
cil for beating his Wife. 


my 


-v 
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XVII, PLEADING. 


\ S$ nothing but the laſt degree of paſſion could have pros 


vocke my Clienc co correR this untorrunat Woman, ſo 

no creature which doth not feel his grief, can expreſſe 

the reaſons, which forced him to it, Nor could the tear of 

puniſhment , if it were not joyned with the ſenſe of honour, 

- movehim to lay open betore your Lordſhips;, the ſad ſtory of 

theſe perſecutions he has for ſeyen years ſuffered , and the 

diſhonourable ſecrets of his own family , which duting 211 that 
time, he has laboured to conceal, 

Norcan I( my Lords) but regrate, that I ſhould be forced 
to lead your refleQions jynto my Clients houſe, and to ſhew 
you there a Woman burning , not with flames of love , but 
revenge ; embracing her Husband , not out of kindneſſe , bur 
to throw him into the firey watching him in his ſleep, but 
that ſhe might even diſturb him in his reſt , inviting his Friends 
to her houſe , but that ſhe might highten his infamy, in lecting 
them hear her rail againſt him: and all this done, not for a day, 
or under the excuſes of paſſion, but tor ſeveh whole years z 


\ nor 


z 


ry 
a 


(199) | 
nor done ſo paſfingly , as that he could entertain any hopes of 
her reconciliation toallay his grief; bur ſhe begun to torment 
him'the nexr day atter che Marriage, beating him with her 
Slipper, ſo thar only his Marriage wanted its honey-maneth, 
and ſo'malitious was her humour , that ſhe could not bridle it 
for one day, And theſe affroars were dayly continued , moſt 
deliberatly, and owned after all the remonftrances* her friends 
could make for reclaiming her, at which occaſions ſhe'uſed rg 
ſpeak kindly of nothing to him. or them”, bur her . palsions, 
juſtifying - her lying of, him as-Wir, her railing againſt him 
as Eloquence, her revengeas Juſtice, and her obduredneſle as 
Conſtancy, 

* This being the perſon againſt whom I am to plead, _ TI am 
oblieged to give your Lordſhips ſome character of him tor whom 
T1 appear, who wasnot only born a Gentlemati, but by being 
a Souldier , has made himſelt ſo, and by borh cheſe qualities, 
Has foſtrongan averſion againſt beating any Woman , that the 
great refpethe had for thar lovely'Sex, made*chis Purſuer, 
after ren" years intimzt acquaintance , chooſe him for her 
Husband*, and for ſeven years , he hath nor only ſuffered , bur 
concealed his wrongs, to that depth, that his hair hath by grief 
changed irs colour twice, the ftrengrh of nature, and grief, 
overcoming each other by their ſeveral turns, Nor doth he 
think himſelf concerned to anfwer his Wites calumnious re- 
proaching him,. as having been her Husbands ſervant , for ic is 
moſt true, thac afrer he loſt his Eſtate in his Majeſties ſervice, 
her firſt Hasband choos'd him for his Frien 1, an4 a!rer his death, 
ſhe chooſed him for a Husbagd ; which' ſhews , that | he 
kid fome worthy  qualities' about him , which. were able to 
fopply that great want, the want of Riches, and is ic nor 
clear , that when Women begin ro complain of ſo ſacted a re- 


> Brio, they will make faults where they cannot fin! them £ 
* and theſe Wives who would  divalge what is true, would in- 
Event what is falſe, I 


( 200 )) 
I confeſſe (my Lords ) that there is very much due to. that 
excellent Sex, when they are, what chey oughe to be; bur 
our loye co Wine, muſt not hinder us to callit Vinegar when 
ircorrupts ; not ſhould we flatrer ,T yrants., becauſe we love 
Monarchies, But Judges muſt look more to Juſtice, then 
complement z and therefore, I muſt don to alledge for 
my Clicat, that he. cannothe puniſhed tor begring his Wite, 
becauſe, The Wite is by. Law under the power and authg- 
rity of her Husband,, which (ubjeQion is not only thepuniſh» 
ment of her fin, nor will all this powerrepair to man, the loſe 
he had by the injury done him when he got this power z but 
this power is put in the Husbands hancs, for the good , nox 
only of the Common-wealth , bur of the Women themſelves: 
as to the Common. wealth , it was fic, that in every ; Family 
the Husband ſhould be empowered to correct the extrava- 
ganciesof his Wife, and not to briag them betore che Judge, 
andin publick, this would have devided families, raiſed pubs 
lick ſcandals, and many will be content to receive correction 
in. privat., who would never be reconciled after a. publick 
corretion, And as to the Women themſelves ,. it - was 
fit, that ſhe being the weaker Veſſell, a creature naturally 
paſſionat, and wanting experience, ſhould therefore be gavern- 


ed by, and ſubjec, to her Husband, and as the head may reſolye 


to chaſtiſe or mort;fie any part of the body, when it thinks thax 
Dilcipline will tend to the general advantage of the body z So 
may the Husband, whom theScripture calls ihe head of the Wife, 
corre@ the Wife , when that correRtion may tend teghe ad» 
vantage of the Family, | | 

Ler us but look back upon the fiſt es.of the Wold, an 
we will find thag p* Husband had generally power, of. lite 
death over their Wives , evenamongſt the beſt gf. men , che 
Romans, and thus Pliz, /ib. 14. cap. 12. reports, that 1gna- 
tins Mecepnigs kill d his Wite , for having drunk £00 wuch 
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Wine, and that her death was nor enquired into, as that which 
the Law then allowed, And Ceſar tells us, /ib, 6. that the 
Germans in WU xores , =_y in liberos , vite-neciſque poteſtatem 
habebant, And till this day, the ſouthern Nations ( whole 
wits ripen more then ours, as nearer the Sun ) have ſtill the 
ſame power continued to them, by which the Women loſs 
licle, for it keeps them from adventuring upon theſe extra- 
yagancies , for which our complementing Nations hate their" 
Wives , which toa kind Wite, ſhonld be worſe then death, 
Burt if theſe Laws think this power of life and death fit for the 
Husband, it thould at leaſt reach us to beſtow upon him the 
power of coneRion, for which I only plead ; which power 
of correQion, is by Bonaventyr ſaid to be allowed them by the 
Law of Nations, 4, ſentent, diſtin&#, 37, maſuer, tit, de 
p([eſſe $.' item maritus, By the Canon Law, the Wife is declared 
to be more in the power of the Husband , then of her Father, 
tan, ficut alterius 7, queſt, 1, and that the Husband may im- 
priſon her, or keep her in the ſtocks, ca Jun 33. Pc. 2, 
And if we conſider our Law, we will find , that Husbands 
have the ſame power over their Wives, that a Father hath over 
his Child, c, 131, leg, burg, which Law faith , That he ſhoul# 
torref# her, as not knowand what ſhe ſhould do, and as a Bairn with- 
in. age , ſeing ſhe is not at her own liberty, And as the Council 
would not hear a Child complaining that his Father had bear 
him, So neither ſhould they hear a Wife, We havealſo an 
expreſs Statute, 2, Dav, chap, 16, wherein it is appointed, 
that noaccufation ſhall be received againſt a man for having-oc- 
cafioned the death of his Wife, except it be notoriouſly known, 
that he gave her wounds whereot ſhe dyed ; by which ir is 
heceflarily implyed , that he is not puniſhable, nor cannot be 
accuſed for any wounds given which were not mortal ; where 
likew;ſe theres. a deciſion of the (aid King David, "related in 
{theſe rerms, al 
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Inthe time of King David, = x happened in this manner, An 
man of good fame gave to his Wife, deſcended of great blood, an 
blow with his hand,of 700d zeal and intention to corret her, and 
ſbe bring angry with her Husband after that day » WOK 'd not for a0 
mans requeſt, eat nor drink till oy deceaſed, and entered in the way 
' of all fleſh, The friends of the Woman accuſed the Husband for 
the laughter of his Wife : And becauſe it was notour and manifelt 
that he did not flac her, nor gave her no wound of the whilk ſhe 
died, but gave her an blow with his hand, to teach and corred her, 
and alſo untill the time of her death loved her , and entreated her 
43 a Husband well affectionat to his Wife, the King pronounced 
him clean and quit, and thereanent made this Law, 

- But,I find it is anſwered by the Wites Advocars( whocan ber- 
ter maintain, then they could ſuffer what ſhe has done ) that 
though theLaws of other Ages and Nations,did,and doallow thy 
power to the Husband,yer,our preſent cuſtoms,as well as our in- 
clinations, hate that ſtretch'd and ungentle power : and though 
our Law did allow ſome power to the Husband for correting 
his Wifez yet, that power could not be extended to defend 
fach violent courſes as were here uſed, where the Hosband did 
hold her head to the fire till her face was burnt., and did there- 
afcer beat her with a Slipper, Nor do any Law or Lawyers 
allow more then wodica coercitis for her correction , but ſuch an 
exceſſe as this would be puniſhable in a Father towards his 
Child, or in a Maſter towards his Servant, 

To which anſwer the poor Husband acquieſces as much as 
they , and by his patienceand continued kindneſſe,, in ſpight 
of all theſe diſgraces and affronts , he has reſtified more re- 
ſpeRt then the Lawcould have commanded, Bur ſince it is ac+ 
knowledged upon all hands, that the Husband might have cor- 
reed his Wite, and that he is only puniſhable tor having ex- 
ceeded the juſt meaſures which = Law allows, I ſhall fiſt 


relate the matter of fat, and ſhall then examine , it he did not 
Aſter 


proportion the puniſhment co the injury, 
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After my Clients Wife had ſwore ſhe would ſtarve her ſelf, 
if he would not renunce all her Eſtate, he ( good man) con- 
deſcended to her extravagant defirez but not ſatisfied with this, 
ſhe ſwore the would kill him, it he did not leave the Country : 
and finding that he came in at night, ſhe beat him with her 
Slipper ,, but finding he only ſmiled at this, ſhe came running 
up to him witha knife in her hand , whereupon he threatned 
to hold her head to the fire, it ſhe would not calm, and fo took 
the knife from her, Notwithſtanding of all which, both kind- 
neſſe, and threats, ſhedid a third time Alee in his face, bur 
at laſt, fearing his patience might not only prejudge himſelt, 
but her , he did tike her and hold her tace a lictle to the fire, 
but without any deſign , fave of terrifying her; but ſhe being 
ſtrong, and malice (upplying what ſtrength her Sex denyed her, 
wreſtled out of his hands , and inwreſtling, threw her ſelt upon 
the fire » and burnt a lictle her own face, All which ſhall be 
roved by witneſſes , who ſaw the whole trat of that unhappy 
LaGle, for it waSan aggravation of her guilt , that ſhe uſed him 
thus publickly, 

T his being the ſtate of the caſe, I hear ſuch as ſtand behind 
me ſwear, had ſhe been mine, I had drowned her, or ſtarved her, 
and I conjure your Lordſhips to refle&t what any man would 
have done in that caſe, but I ſhall only debate, that this 
guilt deſerved a more ſevere puniſhment, then what he inflicted, 
For, 1, in proportioning the puniſhment to the guilt, your 
Lordſhips will be pleaſed roconſider , that the Husband never 
having puniſhed her former extravagancies, was here to puniſh 
at once, all chat ſhe had formerly done, and if every offence 
deſerved correRion , ten thouſand offences deſerved one that 
was very great , and it the Law after it hath puniſhed the firſt 
two ſmall thefts , puniſhes the third with death, and after 
it hath puniſh'd breaking yards with ſmall ial mals, 
maketh the third capital, may not the ok - offence in 
-} beatinga Husband, and laying ſnares for his life , deſerve all 
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done, where the former faults were alſo to be- puniſhed © And 
fince no Judge could have refuſed to have burat her in the 
Cheek for three ſuch riots ; fure the Husband cannot be 
puniſhed tor puniſhing a hundreth at the ſame rate , and I hope 
your Lordſhips will imagine, thara Husband who ſuffered fo 
many affronts , would not haye been too violent in puniſhing 
thelaſt, and that ſhe hath her ſelf to blame, having contemned 
the warning given her by her Husband, and in giving of which 
warning , it clearly appears , that he was maſter of his paſſion, 
and proceeded both k.ndly and judicioufly z or though he did 
deſerve a puniſhment , yet by-paſt ſufferings , torments and 
affronts, may do more then ſarisfie her, for that one injury, of 
which ſhe can only complain: and as in ballancing accounts, 
ſo in ballancing muteal crimes, we muſt not look to the debt 
and crecit of one day, but conſidering all that either party can 
lay to one anothers charge , we muſt at the ballance onl 
determine who owes moſt , and if that method be tollowed, 
then ſure -your Lordfhips will find , thar-'as injuries may be 
compenſed amongſt the parties themſelves, in ſo tar as concerns 
their privat intereſt, (ſo here, my Clients Wite having been more 
euilty towards him-a thouſand times. then he can be ſaid to have 
cen towards her, though this riot were acknowledged, her in- 
tereſt ceaſes,and her complaint doth become thereby moſt unjuſt, 
Though the Law defigns to reſtrain our vices , yet becauſe 
it cannot root out our paſtons, it pitries them ; it emploves its 
juſt:ce againſt our crimes , but its clemency againſt our paſſions: 
and ſo high did this clemency run in the Roman Law , that he 
who in paſfion kill'd his Wiſe, being taken with her adulterer, 
was not puniſhed as a murderer, qui impety trattns doloris inter- 
fecertt : and the reaſon the Law gives for remitting the crime 
is, cum dif ficillimum ſit juſtum dolorem temperare, l, 38, ff.ad. 1, 
jul, de, dult, And it any paſſion deſerves pardon, it muſt in him 
who has beſtowed pardons for ſeven years ; or it it may plead 
againſt: any ., it muſt. be againſt her who raiſed injuſtly , ku 
/ paſhon 
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paſſion of which ſhe complains. Injuries from a Wife are 
crimes z” and if in,uries can juſtifie piſſion amongſt ſtrangers, 
much more can they do it in a Husband, | 
I hope your Lordſhips will likewiſe conſider, that ſelf-defence 

is not only a privileage introduced by Law, but a duty impoſed 
upon us by nature z and without this, this world were norhing 
bur a ſcaffold , and every man with whom weconverſed, might 
prove an executioner, Nor: doth: this ſelt-defence only ſecute 
us when we kill ſuch as would attacque our lite, but it ſecures us 
likewiſe when we chaſtiſe ſuch as would ſtain' our honour, tor 
' life without honour,is but as a dead carcaſs, when the Soul is fled, 
or a King when he is derhroned, And fince the Law has -paral- 
lel'd life and honour in every thing, it is moſt juſt, - that ſei 
we may kill ſuch as invade the one, we may ar leaſt chaſtiſe 
ſuch as invade the other 3 eſpecially ſeing theſe who are 
here puniſhed , have only themſelves to blame, as the authors 
and occaſions of all thoſe accidents of which they complain: 
and theretore , my Lords, I fhall intreat you to figure to your 
ſelves, what a man could do, it his Wite ſhould conſtantly 
reſolve to ſpit in his tace when he were amongſt ſtrangers, 
or conſtantly awake him when he reſolved to reſt : were it not 
ridiculous to put the Husband alwayes ro complain to a Judge 
in thoſe caſes £ and yet to ſuffer ſuch injuries ro beunpuntſhed, 
werenot only to make a man miſerable, but to force him to an 
impertinent clemency , which might. breed up his Wite to an 
inſufferable inſolence, And it mean people , (who wanting 
generoſity and vertue, are curbed by nothing but awe and tear) 
ſhould come to know that the Councill allowed ſuch an incul- 
gence to Women, and that there were no place for the juſteft 
complaints of injur'd Husbands, what ruptures would this 
occaſion in privat Fam. lies, what innumerable ſuits before your 
Lordſhips , and how many ſeparations betwixt Husband and 
Wifer 


Do 
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Dothen, my Lords, by this deciſton, let the people fee, 
that as vertuous and deſerving Women may expett the higheſt 
and pureſt reſpe&s imaginable, ſo ſuch as ſhew themſelves un- 
worthy of theſe favours, may expe puniſhment anſwerable to 
their crimes, Nor is it a (mall aggravation of their guilt , that 
they endeavour as far as in them lyes , to draw contempt and 
diſgrace upon-that amiable, and deſerving Sex, Thus good 
Women will be complemented , when they find they owe nor 
the reſpe& they get ro the Law only, but ro their own merie, 
and unworthy Women will find, they may expe& a happier 
life by caming their own inſolencies , and by living in concord 
with their Husbands, then they can from their inſolenc, and 
Outragious abuſing of them, 


The Counſel impriſoned the Hurband for one night. 
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For Charles Robertſon and his two Sons, 
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XVIII, PLEADING, 


How far Minors may be puniſhed for crimes, 2, Whether Coms- 
plices may be purſued before the principal Party be found guilty. 
3. Whether Socius criminis may be received in Riots and 
leſſer Crimes. 


He crime for which my Clients are accuſed, is, thas 
in Fanuary, 1660, the laid Charles Robertſons Brother 
and two Sons did convocat the Lieges , and throw 

down a houſe belonging to Elizabeth Rutherford, which they 
did at their Fathers deſire , orat leaſt , that their Father did 
zatihabit the ſame, 

Againſt this Inditment , it is alledged, that the two Sons, 
the one being of the age of tourteen , and the other of fiiteen, 
cannot go to the knowledge of an Jnqueiſt, tor throwing down 
this houſe, fince they offer go prove, that they were intormed 
4 Uacle, that this houſe belonged to their Father, and 
that it was their Fathers deſire they ſhould go along with him 
to throw it down; for though Minors may be puniſhed for 
attrocious crimes , committed again!t che Law of Nature, ſuch 
as Murder, Inceſt, gc, and to abſtain from which, the youngeſt 
conſcience doth adviſe : yet, ſuch as as cannot be known to 
becriminal , but by ſuch as underſtand poſitive Law , are not 
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puniſhed as criminal , but in ſuch as are oblieged to underſtand 
that Law, None will contravert, that the throwing down 
ſuch alittle houſe , not exceeding fix pounds Scors ot value, 
and to which, they and all the Countrey had heard their Father 
pretend right , cannot be-called a crime againſt the Law of 
Nature, and itis only a crime in pofitive or municipal Law, 
when it is done by ſuch, as are obliegedat the time to under. 
ſtand they are doing an injury , and chat the houſe belongs nor 
to him , at whoſe command they are throwing it down, and 
theſe Children were not oblieged to know this ; for ſince they 
are not in Law oblieged to underſtand their own rights, till 
they be Majors, much leſle are they oblieged to underſtand 
the rights of other men, and in thiscaſe the underſtanding tl.e 
marter of rights, is. that only which infers the crime , tor if 
the Father had right , this had been no crime in him , . nor 
them, 

Iam ſure, there isa great diſtintion betwixt as, which are 
of their own nature indifferent, ſuch as throwing down of 
houſes , taking men priſoners, &c, and theſe which are of 
their own nature vitious, and criminal, and need no extrinfick 
thing to clear that they are ſo, ſuch as murder , and robbery; 
the firſt doth require the knowledge of ſomething that is ex- 
trinſick to the a& which is done, nor is the guilt infer*d bur by 
reaſoning, and judgement, and therefore that guilt ſhould not 
fall apon Minors , except they are do/ofi, and are preſumed to 
have done it intentionally and upon defign , 'and how can deſign 
bepreſumed in theſe Minors , fiace the committing this aR 
did not take its riſe from them , but trom their 'Uacle, and 
Father, and they were to gain nothing ts them(elves,tmmediat- 
ly by it 2 norcanitbe imagined , why the Law will tor wagt'of 
underſtanding , teſſen the pun ſhment in the moſt attrocious 
crimes, ſuch as Witchcraft,murder, &c,- in ſuch as are thi-reen 
yers of age, if itwill not remit abſolutely the gu lt, in (ſuch 
caſes as theſe, where the guile was neither palpab'e , nor the 
ALE? prejudice 
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prejudice great, And it Minors be to be reſtored adverſus 
deliFum in any caſe, asis clear they ate , they ought to be re- 
ſtored againſt this , where the guile doth conſiſt in a pun@#ilio 
or nicety of Law, ſuch as , that though the Father had righr 
to the houſe, yet he could not have thrown it down by his own 
authority z a principle which tew countrey men underſtand, 
when they have reached twenty one years', f delifFum fueris 
commiſſum ſine dolo poteſt minor juvart ope reſtitutionis iy inte- 
grum, etiam ad hoc ut a tota pena excuſetur, Clar, queſt, 60. & 
Anan, in cap, 1. num, 8. de delifF, puer, Nor can I (ee a reaſon 
why crimes by the unanimous opinion of Lawyers are (aid not to 
be puniſhable in Minors when they are 'perpetrat non committex- 
do, ſed omittends, ' if it be not becauſe omiſſions are juris , and 
fall not under ſenſe,and proceed from a weaknefle of the judge- 
ment z bur yet I think the former diſtintion more juſt , ſince 
omiſſions of what nature requires, ſhould bind them , but no- 
thing ſhould bind them which proceeds from a weakneſle in 
judgement , ſince Law allowes Minors to have no judge- 
ment, 

But whatever be alledged againſt other Minors , yet theſe 
having obey'd their Father, in an a@ which was of irs own 
nzrure indifferent, they cannot be puniſhed for the guilt though 
he may , for that wereto make poor Children unhappy, in 
ny them to double puniſhments, for if they obeyed nor 
their Father , they could not eſcape their Fathers anger, or if 
they did obey , wy fall under the Laws revenge, And it 
were very unjuſt, thatthe Law which has ſubjected them to 
the power ot their Father , ſhould nor ſecure them when they 
obey that power to which it has ſubjeRted them, And upon the 
other hand , it would leflen much that power which the Law 
hath eaken ſo much pains to eſtabliſh in the perſons of Fathers, 
and Maſters , over their Children , and Servants, if it gave 
them occaſion to debare their commands; and though a Son, 
of a Servant, are not obliegd + ws their Father or Maſter, 
Sg in 
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inchings palpably. atrocious , and wicked, yet , where the 
thing commanded is.:got neceſſarily, and intrinlecally unjuſt; 
they ſhould eithes obey there, or no where z and what a great 
prejudice were it tothe Common-wealth, if a Son or Servant 
ſhould refuſe to affift, ia bringing back Cattle,which others were 
driving aw4y., to labour Land , or affiſt Poindings, or eyen- 
throw down houles a; their Father ,- 0r Maſters deſfre, becauſe. 
they might precend his. right: were netiſufficjent * and fo the 
Fether.and Maſter ſhould be ill oblieged to give an account to 
his San or Seryant, . of his righrand ticle gpoa all occaſions, and 
his-commands , which require oftimes a ſpeedy execution, 
ſhould be delayed inthe 4terim, To prevent all which, the 
Law hath for the good of the Commons wealth, allowed Sons, 
nor Servants, no will of. their own , making them in-effet 
butzhe te and inſtruments of their Fathers and Maſters will, 
Non creditur velle qui obſequitur imperio Patris, vel Domini,l.q, 
#. de. reg, jur, And it the Law allowes them to have no, will of 
their own, it cannot. punith them. when they obey their Maſter, 
forall guilt is only puniſhed , becauſe ir is an effec of the willz 
and thetetore, Fohn Rar was not put to the knowledge of an In- 
queiſt, as art, and part of theft, becauſe: he wene only along 
with his Father , when he was about twelve years of age , 1,0f 
Fanuar, 1662, And by theig, cap.nwn, 9,/tat, V ill. the ſervant 
is only declared. puniſhable, it he do not dere his Maſter, 
or deſert his ſervice * and per, 4, lib, howa, f, ad, 1, aquil, it is 
expreſly decided,that {6 jaſſu alterius mans injuriam dedit, attio 
legis aquilia cum eo eft quit juſsit , fi modo jus imperandi habuit, 
quod (i non habuit cum ca agendum off qui fecrt. 
Though Minars may he puniſhed tor a guilt, yer they ought 
not to be indicted till they attainto the years of Majority ,. 
cauſe if they were to be tryed in their loſs age, they migh@by 
want of wit and experience, omit their own juſt defences , and 
miſmannage the debate in which they were ingaged,as to which, 
ourvld Law appewrs to be very clear, R, 24; 1b, 3, c, 32,1ib, 2, 
"Fi cap, 
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rap. 41, quia dicere wel tacere poteſt balore. jwvenili , quid ci 
_ ph : Suitable.ra which, Sheen doth in his Aevomeions 
- obſerve adeciſton , betwixt His Majeſty , and the Abbot of 
Parbrath , anne, 1312. (5.1, pen. cod, de autor, twt, &, 1, 1,5 
occiſorum ad 5, C., Sillan cap. 2. de deliitis pucroruns, txtr iv. 
Since a, Minor may be reſtored againſt ſuchomifkans,/ or! aogiriſt 
2 conteſhon omitted. by him » quando non pot alitty tomtra 
eum proharicrimenz or may omit to object againſt Wirnefſes, it 
is more juſt and conyenient,that heſhould not be tryed till he be 
Major, For,if he be tryed,he muſt be once puniſhed, and then his 
being reſtored is both, impoſſible and improfitable: and it'were 
very inconſequential for our Law'to. have fo far priviledged 
Minors, as that they are got oblieged to. debate ſuper hareditate 
paterna , and that too upon theſe fame reaſons There alledge, 
and that it ſhould not much more ſecure them againſt criminal 
tryals. in che ſame minoricy , where the: hazard is 'greater, 
ebecally where the Common-wealth is not concerned((as here) 
to.have the guilc immediatly brought-to open puniſhment, and 
where the crime is not attrocious., reaching no furder then 
privat revenge , and a pecuniary puniſhment, Nor is the 
publick in this caſe diſappointed of ajuſt revenge; for it can 
reach the Father or Uncle , who are alledged to be the'principal 
aQors, . 

For the Father, I alledge, that he cannot be purſued, 
2s he who was acceſſory to the committing of the crime, in 
commanding or ratihabiting it , except: it were condeſcended 
from what particalar..aQs his ratihabition can. [be infertd; 
whether by words, . deeds, concealing, or otherwiſe ; and it is 
not ſutbcient.to lybel in the general , that he did' ratihabir\, no 
more then a Lybel would berelevanc, bearing, char my Client © 
wereguilty of treaſon, without condeſcending how , 4s is clet 
by the opinion of all Lawyers, who'require , that Lybels 
ſhould be ſpecial, which is require: by them, :co-rhe end: hat 

the relevancy of the MM be debated. and _ 
; | 2 y 
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by. the. Judges: ,"before'it\go"to a fryall, which ſhould be 
' (Long ral Pee then any' other 'Nation', becauſe the 
probationis in this Kingdom tryed only be an Afſize, and theſe 
are ordinarly men who underſtand not the intricacies of Law, 
| whereas if the particular way. an4\mianner of retihabirion be not 
condeſcended on,.and-diſcuſt by the Judges,.it-muſt cyme to be 
debared after the probation- betote the Inqueiſt ; and*thus not 
onlyrelevancy,” and probation , matter 6f Law, and mater of 
Fa , but even' the diſtin&t offices ot'Juſtices, and Afſizers, 
will be here confounded; As for inſtince, if che purſner ſhould 
prove . that the Barher ſaid that all wis well- done, we would 
be forced to debate betore'the 'Aſſize , thar'ſuch _ words 
as theſe cannor inter 2 crime;;" for 'elſe- many thouſands in a 
Nation might be fourid guilty of crimes to'which they had ns 
acceſſion : Or it irwete only alledged , that he received his Sons 
into his houſe, 'it woald be likewiſe debated';, tharthe receiv- 
ing of a mans.own Sons itito' his- houſe, cannor infer a crime 
- in delidtis 'levioribus , though it'may be debared ro becrimi- 
nal in Treaſon, and more attrocious crimes, Upon which, and 
many other points , the Doors have writ very learnedly, 
and to-debate '{uch' points before ignorant Afſizes were very 
dapgerous, $140 | & 

It is likewiſealledged for the Father , that he being only 
purſued as acceſſory to this crime committed by his Brother, in 
ſo far as he did either command or ratihabir, it is therefore 
neceſlar , that the Brother be firſt purſued and diſcuſt , ir _ 
arule in all[Law', that the principal ſhould be pleaded and dil- 
cult , before him who commanded the ſatne to be done , or be- 
fore the receipter, as 1s clear by R, M, lib, 4 cap, 26, intituled, 
The order for accuſing malefeors for crimes z, which agrees like- 
wiſe with-the opinion ot the Civilians,” and particularly Clay, 
gueſt. 20. num, 6. whoſe wordsare, Scias etiam quodqua 
proceditur contra aliquem tanquam quod” preftiterit auxilium 
Hlifto , debet prime in proceſſs conſtare principalem deliquiſſe, 
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Mars, queſt, 26, gives an example of it juſt in our caſe, a 
Father is purſued as acceſlory to his Sons guile, in which caſe 
he alledges the Father could nor be tryed, till the Son was firſt 
diſcuſt, & Alexand, conſilio15,0l, 1, dicit, quod nifs prins 
conſtet de manaatario , procedi non poteſt contra mandantem ; 
with which the Engliſh Law agrees tully , by which the prin- 
cipal ought to be attainted by verdi&t, conteſſion, or by. out. 
lawry, betore zny judgement can be given againſt acceſſories, 
Bolton cap. 24.num,z8, And therefore,except the Uncle, who 
was the principal ator here, were fiſt tound guilty by an Afſize, 

my Client as commander and ratihabiter cannot be puniſhed, 
To this it is anſwered , that the foreſaid Law of the 
Majefty holds only in thetr, but not in other crimes, and 
thatas to all crimes it is abrogat by the go, AR, 11, Parlia« 
ment, Fa, 6, by which it is appointed, that all criminal Lybels 
ſhall be relevanc, bearing att and part, without making any 
diſtintion betwixt principal and acceflories, and the Father 
is called here as a principal, having given a warrand, as ſaid is, 
for elſe thegiving warrand for doing treaſonable deeds, orto 
commit murders , could not be puniſhable, though nothing 
followed ; whereas in all Law, ſuch deeds are criminal in 
themſelves, and the mandant might be immediatly puniſhed, 
To which it is replyed , that this Maxim holds not only in 
theft, but in all other crimes, for as there can be no reaſon-of 
' diſparity given to difference theft trom other crimes , as to this 
point ; So the rubrick of the former Chapter 4, is general, and 
in the fourth Verſe ot that Chapter, ir is ſaid generally, That it 
is manifeſt , that the commander or receipter ſhall not be charged 
to anſwer,till the principal Defender be firſt convitted by an Aſſs/e, 
Which is likewiſe quoad all crimes ordained indefinitly by the 
29, AR, Stat, Davi42, Nor can it with juſtice be pretended, 
that theſe Laws are abrogated by the foreſaid Statute of King 
Fames the lixth , for theſe reaſons, x, That At dothnot ex- 
preſly bear an abrogation ofthe former Laws, and _ 
ws: 
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Laws cannot be abrogat by conſequences: nor can it be, but if 
the Parliament had Eat to abrogat ſo old 2nd tundamentc{l 
Lawsand Cuſtoms, they would have expreſt their deſign, eſpe- 
cially fince'in criminal caſes, all Lawyers endeavour to make 
their Laws clear and perſpicuous, 2, No Laws are interpret 
to abrogat one another, except they be inconſiſtent, (o in» 
leis abrogation of Laws, and itis generally received, 
that Leges in materia diverſa ſe)e non tollunt , nec abrozant : 
butſoir is, that theſe Laws here founded on , are moſt con- 
ſiſtent with the AR of King Fames the ſixth, and theſe two 
are materie diverſe : for it is very conliſtent , that a Libel 
bearing art and part ſhould be relevant , and yet that the prin- 
cipal ſhould be firſt diſcuſſed, tor though the principal be firſt 
to be diſcuſſed, yet, when the acceſſories are to be accuſed , it 
is ſufficient that it be generally libelled againſt them, that they 
were art and part, the one of theſe regulats only the way of 
procedure, & ordinem copnitionis » the other regulats the 
relevancy, and ſhows what Lybel ſhall be ſufficient. Nor was 
there any thing more deſigned by that AR, Fa, 6, but thar 
Lybels in criminal caſes ſhould not be caſt as irrelevant , as is 
clear by the narrative of the A&, And by the civil Law, 
ordo  cognitionis , & accuſatio corum qui opem anxilinm pre- 
ftiterwnt , are alwiſe accounted different Titles , and are dif- 
terently treated ; ſo that theſe two Laws are very different, 
and very inconſiſtent, 3, If that Law, F«, 6. had abrogat 
the former Laws, whereby it is appointed , that the principal 
ſhould be dilcuſt before the acceſſories, then it had tollowed 
by a neceſſar conſequence , that theſe Laws could not have 
taken place after thar A ; but ſo it is, that Defences- are 
dayly ſuſtained upon theſe Laws , as in the caſe lately of 
George Graham , which ſhewes very convincingly , that they 

are noe abrogated, 

The reaſons likewiſe whereupon that Law was founded, or- 
"daining that acceſſories ſhould not be purſued betore che prin: 
| | cipal 
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cipal be diſcuſs'd, are ſtill |&n vigor, and are ſo juſt and neceſfar, 
that it were injuſt to abrogat a Law founded upon them , for 
the Law conlidered, that if the principal were called, he might 
know many defences, which it they were known to theſe who 
are alledged to be acceſſories, would certainly defend them, as in 
this caſe, it the Uncle werecalled who threw down che houſe, 
it may behe would alledge , that he did not throw down'this 
Carrage, till theaccuſer had conſented, which conſent he poſ- 
fibly hath : and this may be neceſlar in a thoafand caſes, as if a 
perſon were purſued for having been acceſſory to thedriving 
away Sheep, or Neat, he might be convicted , though he were 
innocent, it the principal were not called, which principal if he 
werecalled, might produce a Diſpoſition from the party, or 2 
legal Poinding, either of which being produced, would defend 
both : whereas upon the other hand , if it were lawful or ſufh« 
cient to accuſe any perſons as acceſſories, without purſuing the 
principal , the accuſer might collude with the principal, and 
ſuffer him ro go unpuniſhed , providing he would keep np the 
Detences and Warrands, and fo ſuffer the innocent acceflories 
ro be condemned, 

Is it not a principle in Nature,that acceſſorium debet ſequi ſuwm 
principale * And doth not the Law ſtill require , that privs de- 
bet conftari de corpore delicti: And how can a man be purſued 
for hunding out another to throw down a houſe, untill it were 
firſt known that the houſe was thrown down? Nor is the 
giving an order to throw down a houſe criminal, though it were 
proven z except the houſe were according to that order thrown 
down,and that it was thrown down by vertue of that order, and 
upon no other account, By all which ir clearly appears , that 
the throwing down of the houſe , which is the principal guilr, 
mu't be firſt tryed , betore it can be enquired, who gave the 
command, 

The laſt, and one of the great arguments, I ſhall uſe to 
prove , that the principal who threw down the houſe _—_— 
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firſt diſcuſt , before my Client can be pannell'd for commanding 
or ratihabiting, .is, that by this method , probation ſhould 
be led againſt abſents , contrar to the known principles of our 
Law ,and by the connivance or ignoraftice of the acceſſories, the 
fame of an abſent perſon may be wounded, and witneſles ſuffered 
to pom , Who dared not have deponed it he had been preſent, 
and.though that probation led againſt him in abſence would 
notbe concluding, yet it would leave a ſtain; and would 
engage the deponers to adhere to theſe prejudicat and falſe 
depoſitions in another Proceſs , to ſecure themſelves againſt 
perjury, | | | 

W hereas it is pretended, that ſometimes command is a 
crime, though nothing follow , It is anſwered , that where a 
mandat is ot, it ſelf criminal , though nothing follow , as in 
Treaſon, there the giver of the mandat muſt not be purſued as 
a Complice , or acceſſory , but as the principal tranſgreſſor, 
nor would the King be prejudged( as is alledg'd ) it the prin- 
cipal behoved firſt to be diſcuſt , becauſe it is pretended , that 
that principal might abſtra@ himſelf, and thereby cur off the 
publick revenge, which would otherwiſe juſtly tall upon the 
acceſſories if they could be apprehended, For to this it is 
anſwered, that it is eafie for His Majeſtes Advocat to raiſe a 
purſute againſt the principal, and' if he compear, to proceed 
againſt him , or if he compear not , he may be denunced 
fugitive, which is a ſufficient diſcufling of him as a principal, 
and will open (ufficiently a way to proceed againſt the Com- 

lices, 
4 It is likewiſe alledged , that the witneſſes which are offered 
to be adduced againſt my Clients, tor proving that they com- 
mitted this crime, are not teftes habiles, and cannot be admitted, 
becauſe I offer to prove by their own oath, that they were at the 
pulling down of the houſe , and did aQually pull it down, and 
ſo are ſocii criminis , and conſequently are repelled from 
witneſſing , by the 34. cap, ſtat, 2, Rob, 1, where there is an 
enumeration 
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enumeration- made of thoſe who cannot be admitted ro be 
witneſſes, amongſt whom: are ſocis & participes ejuſdem 
criminis, 

To which exception , the accuſer anſwers, that though 
Socins criminis , cannot be admitted pro ſocio, yet he may be 
admixted contre ſocium, that he may be witnels againſt, though 
not tor thoſe who were ingaged with him, 2, Though /ecius 
criminis may not be admitted as a witneſle contre ſocium, where 
the crime in which they -were ingaged fixes infamy apon the 
commiceets , -as Treaſon, Witchecrafe , Murder, ec, yer in 
Delidts or rather Riots, ſuch as is the caſting down of a houſe, 
that tends to infer a pecuniary , and not a capital puniſhmenr; 
there ſocis criminis may be received as witneſſes; for, the 
reaſon why they are ordinarily repell'd, is, becauſe in deponing 
they conteſle a crime againſt chemſelves, & ſe infamant, 
which reaſon ceaſes in Delis or leſler crimes , que non infa- 
mant, 

It is likewiſe repreſented , that it is moſt clear from Law, 
that the only reaſon why ſocis criminis are repelled from being 
witneſſes is, becauſe deponendo ſe infamant , and fo they forteir 
the capacity and confidence of integrity chat the Law repoſes 
upon all perſons that ought to be believed as witneſſes; by the 
whole contra of the whole Titles, f. & C. de teftibus, And 
by Clar, queſt, 21, num, $, Dit#um ſocii criminis ad hve ut fidem 
faciat, requiritwr , wt ſit confirmatum in rormentis, cum enim 
ex proprio delidto fit infamis , nec debet admitti pro tefte ſine 
torture; and the toreſaid Text of the Majeſty , oaght as is 
alledged , to be interpret only fo, as totake place ubi crimen 
infamat , and that dilidta you infamant is endeavoured to be 
prov d by the Statute of King William , de bis qui notantur 
infamia , where it is [aid ,' that fares, ſacrilegir, homirjdii, 
and others, qui ſunrarreriti capitalibus criminibus, repellantar 4 
teſt :monio, | 
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Il witneſſes in-delits Bf Sm MAG becanſe 
they. are ſocii:criminis ,. no deli (_ ſayes the purſyer ) ſhould 
ever be proy'd , for ordinarly none are preſent but the com- 
mitters, | And fince after their conteſion they may' be purſued 
themſelves, it.is not probable that they will depone againſt 
others falſely,eſpecially, when they may be overtaken upon their 
oyvn depoſition, L 

To which it-is-duply'd:, that itis arule in Law, that ſocia; 
eriminis , nec pro , nec contra ſocium admitti poteſt, l, quoniam 
C,.de ref. Mieard conclus, 1418, by. which- it is clear, that 
the Law.makes no diſtintion whether he be adduced, for , or 
againſt his-Commorads ,. whether he be adduc'd in crimes, or 
delits- and ſociss criminis is.not only repe}l'd from: being a 
witneſſe,. becauſe he- ſtains his own- fame , whilſt he-depones 
againſt his -.companions, but becauſe the Law preſumes that 
being.himſelf under the mercy of the purſuer , he will: by an 
unjuſt depoſition ranſome himſelt from the event of the purſure, 
and therefore theLaw caſts him as a witneſſe, for the Law is un- 
willing to uſe thoſe who-hath offended it, and Lawyers: have 
alwiſe been unwilling to tempt men, by forcing them to depone 
upon their own errors, tor they judged, that theſe who would 
commit a crime, would eaſily torſwear'it, And the Law of 
the Majeſty tormerly cited doth-repell 2 teftando ſocios criminis, 
& infames, 'wheteas it needed not have expreſt both, if it had 
comprehended the one under the other, and only repelled /oczes 
erimints , becauſe they were pe ary 

I. perceive by Lawyers , that ſometimes they allow wit- 
neſſes in attrocious and great crimes , whom they. would not 
have admitted to provecrimes of leſſe conſequence, which pro- 
ceeds both from the hatred they carry to thele great crimes ,- a 
part- of whoſe puniſhment: it is that the crime can be eaſily 

'avy'd -» but likewiſe to the end the Commou- wealth may be 
the Boceer ſecured , whoſe grea, concern it is, that Judges be 
notrto0-Aice- and ſcrupulous in receiving witneſſes againſt its 

enemies 
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enemies, Nor did the Law think, that men would be ſo baſe 
and malicious , 2s to ſeek the death of their enemies by a 
falſe depoſition, even where pofliblie revenge would be concen 


' toreach their Eftares, Therefore, by the common Lawof Na- 


tions in artrocious crimes, ſuch as treaſon, ſimonie of ſacriledge, 
ſorii & participes criminis admittuntur, l. quiſquis C, ad I, jul, 
majeſt, gloſſa in l, ffin,C. de accuſ, ſpecul, tit, de prob, S, 1, Boer, 
queſt, 319, and according to our Law it is appoinred by an 
exprefle At of Sederunt,anno, 1591, that ſocii criminis may be 
witneſſes in the caſes of Treaſon, and Witchcraft, bur I do nor 
at all read, that ſocius criminis isallowed to be led a witneſle 
in dclits, and all the reafons that milirat for the former cauſe, 
do militar againſt this, Nor is it poſſible to believe, that the 
Law which allowes ſocis criminis to be witneſſes in great 
crimes, becauſe they are great , would likewiſe allow them to 
be led witneſſes in (mall crimes, becauſe they ate (mall; for fo 
the Law would contradict it ſelf , and would build contrarictics 
upon the ſame toundation : and fince the foreſaid At, 1591, 
allowes them to be led witneſſes in crimes of Witchc:ait , and 
Treaſon , they ought not to be admitted in any othe: crime, 
how ſmall ſo ever, tor in privilegiatis, incluſio unius , eff 
excluſio alterins, 

Ir is very clear , that the Law would not admit the teſtimony 
of a partaker of thecrime , to have the force of a preſumption, 
nor to be the ground of Y accuſation, Salicer. inl. fin, C, de 
accuſ, nor gives it any credit to his depoſition , though he were 
otherwiſe eſteem'd amoſt credible perſon, probatiſsime fidei, 
Grammat, conſil, 21. num, 3, nor doth it believe him though he 
were deponing againſt a'perſon ſuſpeRed to be guilty, err, 
conſi1,268, nor doth it believe a thouſand ſuch witneſſes, though 
they agreed in their depoſitions, for all theſe joyned together 
weigh not one preſumption , Maſcard. ibid. num, 8, By all 
which it may appear very clearly , that the Law which reſpeRs 


forids criminis (0 little , doth in no caſe deſign to receive them 
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ina criminal Court , what ever may be debated for receiving: 
them in civil Courts, for proving c:vil concluſions, 

" As to the inconvenicnce adduced , wherein it is contended 
that it ſuch witneſſes were not admitted, no crime could be 
proved z it is anſwered , that this Argument would u:ge 
Judges to receive ſocios criminis to be witneſles, as well in all 
crimes, as in ſmall crimes, for it is a Brocard commonly re- 
ceived amongſt the Doctors, that quod admittitur > income 
modum , eo magzis admittitur , quo magis wrget incommodun x 
and yet here it is conteſt , that they coul4 not be admitted wit- 

es in murder , and thoſe greater crimes, But che only 
natural concluſion that could be drawn from this inconvenience, 
is, that ſocii criminis ſhould be admitted witneſſes in occule 
ctimes , ſuch as conſpiracies, but not in ſuch crimes as this 
where there could be no penury of witnefles, being alledged to 
be commited in open day , in the midſt ofa Town, and with 
a convocation, But to conclude all, I need only fay., that 
my objeRion againſt theſe witneſſes is founded upon an ex- 
preſſe Law , 2nd therefore it cannot be taken away by this 
diſtinion, except this diſtinction can be eſtabliſhe upon, and 
maintained by-another Lay as expreſle, 


The Fuſtices found, that theſe Minors being puberes , mightbe 
1%y'd, ' and ſo found that they ſhould paſſe to the knowledge of an 
Inqueiſe, | 

\ 2, They found the Father ſhould paſſe to the knowledge of an 
wn » 48 art and part , though the grincipal attors were wot 
yet ai cuſt . 

3. They found, that ſocius criminis could not be received s 
witneſſe in any eriminal purſute , thingh the puniſbment could 
enlyreach to a pecuniary. mult, 
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To fome REASONS printed in Eng/nths 
ain{t the overture of bringing into 
ow fuch Regifters as are uſedt.; in 
Scotland. 


«4 "2" WW. L 4. Do a4 .as 3.4 #4 & Mi 4 


| 
N the firſt Azes of the World, whelptitn hal flot (ate, {6 
[| intirely as now from his original i innocence, Laws were made 
rather to govern rexſonable men , then to _—_ cheats, 
Bur when fraud did begiri ro grow up with ſybti pL cor 
being warned to guard paint facare abuſes , by fi 
feen commirred., did/in' all places enderebal's ro es Tl 
people, b reforming their Laws, & fic ex malis moribus 
bona orte o nt leges ; and becauſe wiſe men look upon them- 
ſelves as (prung trom the ſame divine original, rtherefore-chey 
have ſtill been intent to borrow from one another , what .ex- 
cellent conſtitutions they found to have: been invented by 
them, Thus though Scotland did adopt the Laws of the 
Romans ( called now ; the civil Law) into the firſt place next 
their own , yet, ſuch eſteem hach char Kingdam alwayes had 
for their neighbours of England, that they have incorporated 
into the body of their own Laws, very many Engliſh Forms 
and 
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- and Statutes, And as ſome Sciences, Trades and Inventions 
flouriſh more, becauſe more cultivat in one Nation then 
another, humane natureallowing no univerſal excellency , and 
God deligning thus to _ every Countrey that he hath 
created ; So Scotland hath above all other Nations,by a ſerious 
andlong experience, obviated moſt happily all frauds, by their 
publick Regiſters. And though they are not furder concerned 
co recommend. this..inyention to their neighbours, then in 
ſo far ascomman charity leads them, yet finding their Regiſters 
ſo much miſtaken in a diſcourſe, entituled , Reaſons a7ainff 
regiſtring Reformation, 1 thought it convenient to repreſent a 
ſhort account and vindication of them, Regiſters are appointed 
th'$carland, either for real Rights (tor'ſo we call all Rights and 
Securities of Land ,) or tor perſonal 'Obligations, by which a 
man binds his Perſon , but not his Eſfate, Men ſel] their Lind 
in Scotland, either abſolutely, or under reveifton; Tfabſolute- 
ly, it muſt be either to the ſellers own Supertor, or to a ſtranger , 
It ro his Superior ot whom he holds his Land, it is tranſmicted 
with us by an-Inſtrument of Reſignation in. the hands of his 
Superior, ad perpetuam remanentiam , whereby the Propriety 
is conſolidated with the Superiority , and this Inſtrument muſt 
be regiſtrar, Burt if he (ell it toa ſtranger, then the acquirer 
muſt be (eaſed, and this Safine muſt be regiſtrar within ſixty 
dayes. Orit a.man do not abſolutely diſpone his- Eſtate, but 
recain a power toredeem the ſame , upon payment of the ſum 
for which it is wodſet or morgaged , then the Paper whereby 
this power is allowed, is called a Reverſion, and it muſt be 
regiltrat within ſixty dayes alſo,, It any Heretor be ſuſpeRed 
by his friends to be prodigal,or unfic ro mannage his own affairs, 
he. interdi&ts himſelf ro his: friends. in a Paper, wherein he 
oblieges himſelf ro-do no deed without their conſent: Or, if a 
Credicor who lent his money to an Heretor, find that Heretor 
intends'to (ell his Eſtate , without paying him, albeit he did 
Jend kis money in contemplation of that Eſtate, which the bor: 
. | rower 
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rower then had, he makes an application' to the ſupreme 
Judicature of the Kingdom, called the Lords of the Seſsion , and 
irom them obtains a warrand to inhibit his Debitor to ſell 
that ERate, till he be payed, which Interdi&tion or Inhibition 
muſt be firſt publ.ſhed at the Mercat-croſs where the Lands ye, 
and thenregiſtraced within fourty dayes, «./// | 

There are two of theſe Regiſters , or publick Books, one 
in the chief Town of the Shire, and another at Edinburgh, 
which ſerves for all the Shires , and in either of theſe, all theſe 
Safings, Reverſions , Interditions, and Inhibitions may be 
regiſtrated : So that when any man intends ro buy Lands, -he 
goes to the Keepers of thele Regiſtets, who keeps a' ſhort 
breviat of theſe in a book apart , called the minute Book, (bear- 
ing theday when any Inhibition was preſented againſt ſuch a 
man, at the inſtance of ſuch a man ) and there he finds tor a 
Crown ,. what incumbrances are upon the Eſtate he intends to 
buy, and if he find none, he is ſecure tor ever. | 

As to perſonal Bonds , they need nor be regiſtrated , but if 
the Creditor reſolve to ſecure his Bond againſt lofſing , or if his 
Debitor refuſe to pay his money , when he calls for it, then 
he gives in the original, or principal Bond: to the Regiſter; 
who keeps it {ti]], and gers out an Extra or Coppy of it, 
collationed by my Lord Regiſters Servants , and ſubſcribed by 
himſelf or his Depute + for there is a Regiſter tor Bonds in every 
Shire, Town , and Juriſdition , as well as at Edinburoh, 
This Regiſtration hath with us the ſtrength of-a judicial Sen- 
rence, and warrands the Creditor to charge his Debitor,” to 
pay under the pain of Horning (or out-lawry ) and if he difobey, 
che Horning 1s regiſtrared, And thus every: man knows in 
what condition his Debitor is, as to his perſonal Eſtate , if he 
begin not to keep his credit z and this Regiſter ſerves both for 
execution and information, 

T his being the ſtate 'of the Regiſters in” Scorlarnd , the 
uſefulneſſe of that inſtitution, may appear from theſe following 
r*a(0ns, Firſt, 
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. i There is nothing diſcourages men more from bei 
vigilant in their employmencs , then when they apprehend 
that the money which is chat product , by which their pains 
uſes to be rewarded; cannot be ſecured ro their poſterity , for 
whoſe advantage they diſquict themſelves , and coil ſo much, 
And thus the Common-wealth will be but lazily ſerved, Trade 
will be ſtarv'd ,; andingenyous ſpirits diſcouraged, Nor is it to 
be imagined how (purchaſers will be , or are induced to be at 
much pains and-expences, to improve their grounds , and 
adorn their dwellings ; when the looſneſſe of their right {ayes 
them open torenewed hazards , nor can they enjoy with plea- 
ſure, what they cannot poſleſſe with certainty, And what frail 
ſecurities have ſuch as are forced to reſt upon the ingenuity 
of ſellers, who of all people are leaſt ro be eruſted 2 for 
ſuch asſell Lands , are either prodigals , who are too vitious, 
or diſtreſt perſons , who are ordinarly under too many neceſſities 

to be believed, 

2, | Regiſters are of all others , the greateſt ſecurity 
againſt the forging of falſe Papers, for forgers uſe to conceal for 
ſome time , the papers they forge z Whereas the neceflity of 
regiſtrating them within ſuch a time, will either fright the con- 
trivers,,; from doing what they muſt expoſe to the light, or 
will at leaſt furniſh ſuch as are concerned to have the traud de- 
reed, with (means which may be effeQtual , ſeing it is much 
eaſter to expiſcat truth whileſt the witneſſes are alive , and all 
cixcurſtances recent, then after that a: long interval of elapſed 
time hath carried away the perſons , and obſcured the circum 
ſantes}, {tom which truth could have received any light, 

- 3;/ Purchaſers being tully” ſecured by the publick faith 
of Regiſters, need not burden the ſeller with a neceſſity of 
finding ſurety to:them for the validity of the rights ſold, which 
as it reſolves ſtill in an perſonal ( and:conſequently an unfixe ) 
{equrity , 'forthe' buyers, fo vexes' very much the ſeller and 

4, The 


(225) 

4, The ſecurity, 'which flowes from Regiſtets ,- curs off 
much -mateer of pleading, and thereby defends againſt thoſe 
teuds: and picques , which laſt' ever after amongſt ſuch as ate 
concerned, and keeps Gentlemen at home improving their 
Eſtates, and Merchants and Tradſmen in their Cantors , and 
Shops , enriching the Nation, | 

5, When men are to beſtow their Daughters , they are 
by. our Regiſters , informed, and aſfured of the condition of 
thoſe with - whom they deal, and by their means, men are 
kept from giving their Daughters and their Fortunes , or 
a conſiderable ſhare thereof , ro Bankerupts , and Cheats, 
Likeas, the Daughters are by them, ſecured in heir Joyarures, 
and not expoſed atter their Husbands death , ro tedions fuits 
of Law, ho dependance whereot draws them to publick places, 
unfit for their Sex, and the eyent whereof drives them to 
begging and miſery, 

6, By theſe, the price and value of Land is much raiſed , for 
by how much more the purchaſe is certain, by ſo mnch more 
it is worth, 

7. By theſe, Heretors who are oppreſt by debr, are relieved 
by the ſale of their Lands , upon which Buyers now adventure 
freely z whereas, it they were to rely upon the faith of the 
Sellers, their Eſtates might continue unſold, till the Rent of 
their money ſhould eat up the Stock, | 

$8. By theſe , Ulſury and unfrugal Tranſations with 
Brockers and others , are much reſtrained ; for it purchaſes of 
Lands were not ſecure , men would rather chooſe to hazard 
their money ſo, then upon Land. 

9, By theſe, Parents know when their Children, and Kin(- 
men, when their Relations debord , and burthen cheir Eſtates, 
and are thereby warned to check , or affiſt them, 

I0, By theſe, Strangers and Forreigners are ſecure{ who 
reſolved to match with us, or to purchaſe amongſt ns , tor our 
Regiſters are equally faithfull to all, | 

Ft 11, By 
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 , Ix,. By theſe, 'Commerce:s'|very much ſecured ,. for if a 
Merchaat.,, ar ardinary-tran{acterre{uſe to-pay his Debes , then 
His Boad.is put. imrthe-publick Kegiſter ,/ by whicls the Credi- 
tor is ſecured; of payimenc,, and! the Debitor is deterred from 
awing toomuch,, | 
12, By theſe Regiſters, Papers are ſecured againſt fire, 
lo. ang accidents-;] to which they are expoledwhileſt they 
e> kept,.in priya; hands Whereas, atrer regſtration!,- ng- 
thing. can deſtroy theny,, but what ruines thewhole Kingdom, 
and even-inthatcafe , there:isſtill hope of recovering” publick 
Regiſters, as in our laſt reyolucions, 
', Jachis laſt place, I muſt crave leave to wonder , why Eng+ 
Lind hath already raken' ſo much pains to ſecure againft fraudu- 
Tear cheacing, of Creditors, and ot Buyers, asis clear from-the 
Statutes cited by the Author, if they intend nor. to proſerure 
that worthy deſign, Bur as an evident mark to know whether 
Regiſters.bq'neceſfary;, they nay confider, tharit any man; in 
land. can tor 4 Crown, know in'the-{pace'ot aday;' the con- 
ition of thele from wiom he purchaſes, thea Regiſters are 
not neceflary ,- but it dtherwife , they are: Tt any Lawyet in 
Ez#land can aſſure his Clienc , thac the purchaſe he makes is 
ſecure above all hazard, then Regiſters.are nor. neceſſary ;. but 
if they gagapt!,; then Regiſters.ace neceffary 5 So that it ſeems 
England hath done too muchalitady ; orelfe rhar they ſhould 
do more-to-ſerure'rheir people, Yet, lince I only deſign to 
defend our own Law , and mt to-impugn theirs, ic were imper. 
tinent for me to-yecommend. tao zealouſly, that wherein Iam 
not much concerned, TH | | 
Againſt this{6 juſtan& fo neteſfary'2 Conſtitution; founded 
ſo ſtrongly upon-reaſon , and approved ſo firmly by experience, 
the Author of the Reafoms aqguinſt regiſtering Reformation, hath 
put- his invention. and wis.& both - which. I conteſle are very 
tertile) upon the xack.,. roifind ouc,undimuſter up tome Argu» 
ments, which owe their number and beauty to the —_— 
| neſle - 
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edneffe of his Country-men with the model he impugns, and 
which the Author hath beat out by too much induſtry, toa 
thinnefſe, that is not able to bear the weight he layes upon 
them, 

His firſt Argument is founded upon the dangers: that ariſe 
from innovations ,. wherein Legiſlators are nor 2ble to., have a 
tall proſpe& of all inconveniences which ; may follow : Burt to 
this it may be anſwered, that the Law of England had not de- 
ſerved the honour done it by the Author, nor had it (welled 
ro its preſent bulk, if it had not been frequencly augmented by 
new additions, And as to this project of keeping Regiſters, 
England m:y be wile upon the hazard of their neighbours, who 
thy Heme firſt praQtizers,, have runall the riſque, and taken all 
the pains which was neceſſar tor accompliſhing ſo great a deſign, 

The ſecond Reaſon bears , that by Regiſters, the lowneſle 
of the fortunes of (uch who ſuffered tor His Majeſty, would be 
diſcovered, and they thereby wage ro much rigour from 
their Creditors: Bur this I humbly conceive , proves more 
the contrary opinion , then that tor which it is adduced; for as 
it wete injuſt ro gratifie ſuch 2s have ſuffered for His Majeſty, 
with the liberty of preying upon ſuch as probably lene them, 
becauſe they were of their principles, and of devouring poor 
Widowes and Orphans , -whoſe neceſſities will doubcleſle load 
one day very much, the conſciences of ſuch as might have 
ſecured their petty fortunes by the help of the Regiſters now 
propoſed. And this Argument preſſes ng, more againſt Regiſters, 
then it doth againſt. all thoſe Jaudable and well-contrived Sta- 
tutes, which are already invented in Enelaud againſt fraudulent 
conveyances , | forgeries and impoſtures , tor Regiſters will not 
debar them from courſes which are legal and honeſt, 

Whereas it is in the third place urged , that Commerce 
would bea great (ufferer by Regiſters, ſeing they would lay open 
the lowneſſe of mens fortunes, who do now entich-the.King- 
. dom, and themſelves too , _ meer credit; and that they 

2 would 
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would diſcover to Forreigners , the low Eſtate of England 
at'preſent, and make every DAyac Eſtace too well. known; 
i anſwered ,” that all-cheſe inferences are drawn from the 
Atithors anacquaintedneffe with what he impungs,' as was for- 
merly obſerved , . for no man. is. oblieged' to regiſtrat. a Bond, 
which -oblieges only- to pay money z Nor do men regiſtrar 
ſueh;” except where the, Debiror retuſes ro pay, and* (o theſe 
Regiſters will tor weaken Commerce nor Credit, ſeing Com- 
metrce is aot immediatly concerned in real Eſtates: and. even as 
to perſonal Eſtates, 'or Money , no man ſuffers by. Regiſters 
or-is-concerned in them,but ſuch as have no reſpe& to thetr cre- 
ditand Commerce owes1little:to ſuch z whereas upon the other 
hand, the fear of this will be'yer a turthet tye upon men to pay 

anually, without which Commerce will ſoon be ſtaty'd, And 
yoke Regiſters; Banketupts w !I'be ſoon difcqyered, whereb 
honeſt men who are the crue Nurſes of Trade will be mu 
cheriſtied' and ſecured, And by this anſwer ir appears ctear- 
ly;- thatthe riches of England, neither perſonal nor real can be 
made known by the Regiſters; for only the Bonds of Banke- 
rupes are to beregiſtrated, and though all real Rights muſt, yer 
the quorg of the real Eftate is not expreſt in_the papers to be 
pilot: 

Atter the Auchor of that Difcourſe againſt regiſtering Refor- 
mation foand, thatſo nnanſwerable advantages ariſe trom Re- 
giſters, as that chey could not be ballanced by the inconveni- 
ences which he laid in the other Scale, he is pleaſed ( which 
is ordinary tor ſuch as cannor prevail by reaſon) to refle& upon 
Scotland ; as poor Connrrey,, and againſt the Scots as an un- 
merciful} people, -and to alledge , that their poverty , and 
ſeverity introduced thoſe Regiſters, and made them neceſſary 
with ns, but that they would never agree with the rich, and 
tender-hearted Engliſh, , Which reflections deſerve rather our 
Pigty , then our anfwer, Leaving then this womanly way of 
arguing, .25 unfit torthe Scots, who ſtudy to be Philoſophers 
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in their Writings , as well as in their Humours , It is humbly 
conceived , that Regiſters do reſtrain no mans compaſſion , tor 
no man doth vertuouſly indulge his Creditor, but he who 
knows the lownefſle of his condition , which he cannot withour 
Regiſters; Ignorance is lefſe the mother of vertue, then of 
devotion, Regiſters prejudge only ſuch as are Cheats, and 
ſuch deſerve lictle compaffion z Nor are our Laws more ſevere 
ag1inft Debicors who pay not, than the Laws of England; tor 
both impriſon ſuch, and the only weak fide in our Law is, that 
it allows too much our Judges to ſuſpend the payment of Debts, > 
and I never heard the Engliſh, who live amongſt us, complain 
of any other detect in our Laws, Out Laws are extracted from 
the Civil Law, and ſuch DoQors as writ the Law of Nations ; 
And ftrangers underſtand our Law ſooner than any other Law ' 
inthe World , except their own; And our Captions for im- 
priſoning Debitors , who retule to-pay, are-expteſly warranted 
by that Law of the Romans; which though it was the beſt © 
Law in the World, and is univerſally acknowledged to be ſuch, 
yet was more ſevere then ours, The comparing of Nations as 
to. their poverty and riches, brings more heat then lighez Nor 

can any difference betwixt' the Nations'in "theſe, make any * 
difference as to this defign , or if it doth, it may be debated wir 

reaſon, that Regiſters are fitter for a rich, thena poor Nation, 
for where thete are moſt buyers , and moſt Land tobe bought, 
Regiſters are there moſt neceſſary , ſeing they were invented to ' 
inform buyers,as to the incumbrances wherein Eflates ate involy- 
ed by the multiplicity of purchaſers, Where there is bur little - 
Land, and where the Creditor is poor, there the Creditor 
may have- time, and leiſure ſufficient ; to watch the' ſmall 
Eſtate of his Debitor; Our Nation- ſupplies their neighbours + 
with Corns, and Cartel, Lead, Copper, Timber, Coal, Salt, - 
and many other neceſſaries; whereas in exchange of theſe,it re- 
ceives on:y from them Wine, Spices, Silks, and other ſuper- 
fluities ,. which as England, no more' than Scotland; hath 
SrOWINg. - 
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.gromia? withintheir -Countreys, -{o it is :probable that 'both 

lations would -live more happily without them : and ehus 
it {appaars., that ,Sroi/and is not fo poor ,, as theſe reaſons 


are, 

ILwould heie put aniend to theſe obſervations, if T were 
n6t unwilling to {ufferithat Gentleman to continue in his error 
of thinking}, char our regiſtration of Movable Bonds ows its 
origin to the-Caurſini, the:Popes brokers in Zngland , and to 
the Camera Apoſtolice , under the reign of Henry the third , for 
as.it is moſt improbable, that our Nation would borrow {6 
fundamental a Conſtitution , from what was practis'd in 'a 
Nation that was in enmity with them at that time o ir is 
no way probable, they would have followed the methods of 
the Popes Agents at thattime , when they were oppreſt by 
their Maſter the Popes endeavouring to ſubject their Clergy 
' of Scotland; to the See of York , and by theſe Agents them- 
ſelves, 'in ſuch mercileſſe ExaQions, 

But the truch is , that though the compleating of this ex« 
cellent Conſtitution, is an honour due to Scotland; Yer, 
its firſt origine is rooted in the Roman Law ; and moſt Nations 
of the World do at this day uſe Regiſters , which may be thus 
cleared, 

The Romans, to reſtrain excefiyve Donations, appointd 
them inſinuari apnd Fudicem , ut obviam iretur frandibus, 
which Infinuation was the ſame with our Regiſtrations z there- 
alter.they uſed Regeſia , que wulgo regiſtra, quaſs regeſtaria 
dicantur , illaerant atta tabule publice , which were ar 'Con- 
Fantinople,and inthe Eaſtern Empire,called vrounuere, 2s Prot, 
obſerves: and by Yopiſcus in Probo, are called Regiſtra, Uus 
of enim ( inquit N opilcus ) regiſtris , ſcribarum porticus pro- 

Jretice, 

The Romans had likewiſe publick Books , wherein papers 
wereprelerved, which wereunder the Weſtern Empire called 
Hrohiva tabularia'& tablina, but under the Eaſtern Empire 

were 
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were called Grammatophilacta ,, ubi inſirumenta publice deponnns 
tun, as Uipianys oblerves, L. Moris. &, de pznis, 5 6, 

That other Nations-beſides Sortland ule to: preſerve: their 
Papers-in publick places, and appoint their privat Rights to- be 
made publick and known by _— them, appears from 
Alex,conſil..16, wherein he treats of the Regiſters Civitatis 
Rheg, And, by his conf, 23, wherein he treats ot the 
Regiſters Ciwitatrs Arimimi'y Andat Romethey uſe: Regeſirum 
ſupplicationem apoſh: licarum';, And: another Regiſter. Literarmm 
Apoſl olicar umn, Caſtr, conſil., 345, But the Regiſters uſed by 
us, have been allowed, and imitated by the French moſt 
exactly z tor a Conſtitution, anne, 1553, mage by Hey, 2, 
provices , thatall Diſpofitions , Comeradts and Obligations 
exceeding fitty Livres, thall be regiſt:ar 5 and if it be noe re- 
gilt;4c, ic ſhall be null, in fo tar as eoncerns third parties; 
the narrative of which Law , proves theadvantageouſnefſeof 
Regiſters, for it bears , that after 'all other means have been 
eſſaved , we find that there was none ſave this of Regiſters to 
make our Subjedts live in aſturance , to obviat all Debates, and 
to prevent Cheats : In which, and theſe other Conſtitutions - 
which follow upon it , all the methods uſed by us are exactly 
ſect down , ſuch as the marking of Regiſters in every leaf, the 
having particular Regiſters in every interior Juriſd:@ion , and 
the marking of the principal , or original Papers upon the back; 
thereallo the Coppies collationed are. called Extras, Bur 
that in this they imicated us, is clear , tor we had Regiſters 
before the year, 1449. hecauſe by the wwenty ſeventh AR, 
fifth Parl. Fa, 3. Reverſions are appointed to be regiſtrated , 
which A ſpeaks ot Regiſters as then in being , and fully 
eſtabliſhed, 

I find alſo, that in the old Hanſtatick Maritime Laws,tit,1t, 
art, 4. it is provided, that nullus nautarum,ullam ſilliginem, aut 
alia bona navi importet, vel exportet, ſine ſcitu naxcleri, & ſcribe 
navalis ubi etiamin regiſtro poni debent; Which I obſerve to 
clear, 
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" dear, thatall Agesand Nations, Traffiquers by ſea , as well as 
Lawyers'by land, have chought Regiſters advantageous - for 
Commerce, and aſure fence againſt Cheats : and it Regiſters be 
neceſſory in ſuch mean, and tranſitory occaſions,as Loadings and 
 Moveables,much more are they neceſſary inLands, which as they 
are of the greateſt importance, ſo are of the longeſt duration, 
Since then Regiſters have been found ſo adyantageous , and 
chat experience hath herein ſeconded reaſon , it is humbly 
conceived , that Scotland is much to be magnified for their 
Regiſters z And that England may , without diſparagement, 
introduce this new amongſt their old Statutes, whereby they 
cannot be (o properly ſaid to innovat , as to enrich and augment 
their own Law, Nec pudet ad meliora tranſire» But, I know 
that Nation to be ſo wiſe and provident, that if they underſtood 
our Regiſters, as well as they do their own concern, they would 
eaſily prefer them to thoſe Reaſons, which this Geatleman has 


. offered againſt them, 


4 


id % 


Ade before the figure 2, lin, penult, Page 27, In anſwer tothe 
Fhench Pleading, 


And that this condition can only be purified, or ſatisfied 
by a natural, and not by a civil or fititious death,is clear by very 
expreſle Laws, as /, 8; f, de, cap. dimin: where it is ſaid, Eas 
oblizationes que' naturalem preſtationem habere intelliguntar, 
palam eft capitis d1minutione non perire, quia civilis ratio natu- 
ralia jura corrumpere non poteſ®, Thus Gaius , one of the beſt 
Roman Lawyets hath ſaid , that ſuch interpretations doth cor- 
rupt the Law, and in effe& mix things that are very differcnt, 
invading the limits of Nature , and ſtretching fictions furder 
than they ought to go: and therefore, (ach criminal ſentences 
as do not really kill , fed fitione civils caput diminuunt, 
2re not termed death , but a puniſhment next to death, 
ad:inde proxima morti pena, damnatio in mcotallum , l, capi- 
tahium ,- ff, de penis, This likewiſe Papiniam decides, 
I. 121, ff, de werb, oblig, in Inſulam deportato reo_ promittendi 
ftipulatio ita concepta cum morieris dari non niſt meriente eo com* 
mittitur , And upon the ſame ground, /, cum pater, $ here- 
ditatem, f de legat, 2. he determines our caſe expreſly, and 
aſſerts, that ſuch ſentences cannot in fidei-commiſ5is , be ac- 
counted death , hereditatem filius cum woreretwr , ſuis vel cus 
ex his voluiſſet reſtituere fuerat rogatus , quo interea in  poarnd | 
deportato, eligendi facultatem non eſſe pena peremptam placuity 
nec fidei commiſsi conditionem', aut mortem filti heredis exiſtere:: 
With whom agrees, Paulus /, tatins $.Cornelia felici, ff. de jure 
fiſci, Cornelia felici mater ſcripta heres rogata erat reſtituere 
hereditatem poſt mortems ſuam , cum haves [cripta covdemnats © 
efſet, & a fiſco omnia bona mulieris occuparentur - diccbat felix 
# ante penam eſſe , hoc enim conſtitutumeſt, ſed ſi nondum dies 
fidei commiſsi veniſſet , quia poteſt ipſe mori , wel etiam mater 
alias res acquirere repulſus eſt interim 4 petit one. -- Thus we (ee, 
that all the Roman Lawyers have conſpired to allow 'onl 
natural death , to-ſatisfie-{uch conditions as this is 3 death le | 
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the laſt ofall thines, rewmn wltime lines , and therefore theſe 
ſentences leaving ſtill room to hopes and expeRations , ca 
be called death , which with the perſon cuts off all theſe, ' It 
ischought by the beſt of men already , that death comes too 
ſoon, why then ſhould we precipitar it , and force ic .u 

men before its tune? And fGince one death is thoughe by all a 
ſevere enough puniſhment, why ſhould we multiply 2 thing 


- that is but too oft tao unwelcome 2 Death is tao (erious a 


hing , to be counterfeited by ſuch fi tions, and too ſevere 
thing tobe quibled upon, by ſuch interpretations, 


Adde to py 124. lip. 20, at theſe words , after yiatuall was 
expreſly prohibited, 


Tfind, — theRoman Law, 1,2, C, que res export, nou 
ab. it is dectared unlawiall co carry or ſell Arms to the enemies 
of Remegbat though in Law,all that is not forbidden is allowed, 
»nd thar there be there a full enumeration of what ſhould not 
be carryed into-enemies, yer Corn is not at all ſpecified, Agd 
by the Canon Low, all fuch as ſupply Turks, and the other 
Enemies of Chriſtian Religion , with Guns, Swords, & altis 
metattorum generibus,& in ftramentis bellicis,are anathemutiz dz 
yet, theres no execration pronunced againſt ſuch a5 fupply 
them with Yieuals : and choughto carry Wine or Qyl to Bar- 
barianswas puniſhable by the Roman Law, 4,2. C. ed, Ne 
quitlem gaftns cauſa, ant uſus commercierum, |caſt the delicacies 
of rhe Traſtan Fruits ſhonld have rempred thoſe to invade it, yet, 
that Law did not at all-reach cheir Allies, nay , nor did: it. 10 
mach #s prohibir even-in'SubjeRs, the ſending Corn to Entr 
mics who: were not Barbarians So that what mm 
, | alledg 
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wgainft Allies, ' who buy Cams to-carry jato Enemies 3 | 
- yet it ſeems moſt ugzuſt that the Swedes , who carry in only 
their own prodydk , either Coin, or Gock-fyb io (ell chem, 
ſhould be proceeded againſt as enemies wpap that account ;, and 
at this rate, Sweden could no where (ell their Cota , nor gthe! 
native Commodities , for they can only vent chem, either in 
| Holland, France, Englend, 05 Dewrark , and. all thoſe bei 
now ingadged in this War, the poor Swedes ed to loſs all 
their own Rents, and want all theſe neceſſaries with which chey 
can only be {upplied from the produd of theſe, and here the 
Swedes cannot be fo properly ſaid to ſupply the Hollanders, 
25 to entertain themſelves, and His Majeſty wauld foaner 
ſtarve thus His Allies, then His Enemies. . And though 
Princes m2y impo{e theſe hard xe ms upon their own Subjects, 
yet it were hard they could tyecheir Allies to the ſame terms; 
which makes me believe, that the deciſions related by Beer, 
deciſ, 178, and by Chriftinevs, decif, 64. wherein they relate, 
that the exportation of Corns in time of War is a {ufficienc 
xeaſon tor econfilcating both Ship ang Goods, Frumenta, Vine of 
Olta,exiftente probibitiont ad ex ros, fr aſerting inimicos t,xpore 
tare non licet,Chrifiiin jbid.tor exporiation being oaly probibi- 
red,it c2n only extend to Subjects, tar none can expert Properly, 
bur they , far Allies cannot be faid go export when chey+rade, 
for t0<xpart is to.catry out of the place where the prakibicion 
was made, 

I contefle, that the carrying in Corgs to Helfang may ſeem a 
greater (upp'y to them, then it would be to any other Nation, 
becaute their Coyntrey cannoc (apply chem yeith-its native 
product , yer, fance' chey have the Rhcee 11 the: Mere , and 
other Rivers open to them , inwhich His Majeſties- Ships cagy 
nac ſtop cheir Commerce, they: will be abugdantly fupplicd 
with Corns , though Sweden could be bound up by thy Treaty 
from ſupplying them : So that His Majeſty will prejudge thus 
His Allies the Swedes, in their Commerce , without Wroug- 
ing his enemies, as to Corn or other Proviſion, 

And 
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7 *” And to'dlear,, "that the Comeatus here prohibited ;-is only 
2 Con og re in*to Citties beſieged , or-to Armies of the  *F 


Enemies, | 
Erry Corns'to any who are-in'enmity with us z your Lord- 
ſhips will be pleaſed to conſider , that Comeatus ſignifies pro- 
perly,a liberty granted to Souldiers to go and return ſalvum cone 
dufur , 25 is moſt clear by the whole Title, C, de commeats., 
And though ſome have raken the word thereafter in a tranſla- 
ritious ſenſe , procibariis & alimoniis extreitus, yet to extend 
that to all Corn carryed in by way of Commerce to an Enemies 
Countrey ; ſeems very hard z Eſpecially where it is not — 
in alimonie | commercii ergo, and though Corn as the ſtaff , 
of lite, be ſometimes ſpecially prohibited, - yer that ſhould not 
be extended ro Stock-fiſhand other lefle neceffary proviſions : 
« and though it were extended to theſe, yer the carrying (o ſmall 
a quantity could no more be eſteemed a contravention of the 
Treaty, then the carrying a little money ( without which there 
canbeno Trade) could be eſteem'd a breach of that part of 'the 
Treaty, whereby pecania or money is ordained not to be carryed; 
$i quis ab initio ſui uſns cauſa exportaverit , poſtea vero quia 
non indigeret partem vendidit legem non offendit » Ludovic, come 
cluſ. 25, circa modum uſus tunc preſumitar cum modico quantitas 
venditti ef, Tuld, tit, C; que res export, num, 6: From which 
conclude, "that the prohibirion-ot carrying in Money, or Viu« 
alls, can only reach thoſe who carry them in great quantities; , 
or to beſieged Cirties , or Armies, or principally for the ad- 
vantage of the Enemies, and tor ſtrengthening therrin War 


2g2inſt HisMajeſty, tor fince-toreſtrain this,is the only deſign 
of the Treaty ,” the words in'the Treaty ſhould be interpreced 


thatour Allies 'are nor abſolntely prohibited:ro - Þ 


ſuitably to this deſign : and thus this poor Ship can only be con» 
demned for its original fig, having carryed Contrabaand. in thee | 


former. Voyage, -. 
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